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State v. Moores, recently decided by the 
Supreme Court of Nebraska, involves an in- 
teresting contention between the State of 
Nebraska and the city of Omaha as to the 
control of the metropolitan police and fire 
department. The legislature of that State 
passed an act incorporating cities and defin- 
ing, prescribing and regulating their duties. 
One section of the act authorized the gov- 
ernor of the State to appoint a police and fire 
board. The mayor and councilmen of the 
city of Omaha, in defiance of the act, assumed 
to exercise control and manage the police and 
fire departments to the exclusion of the board 
appointed by the governor. A writ of quo 
warranto was filed on the application of the 
State against the municipal officers, and the 
question at issue was the constitutionality of 
the sections of the act, which attempt to con- 
fer upon the governor the power to appoint 
members of the board. The validity of the 
law was assailed on the ground that it is viola- 
tive of the inherent rights of local self-govern- 
ment, by depriving the people of the cities of 
the metropolitan class from choosing their 
own officers. There is no express provision 
in the constitution of that State which gives 
munici al corporations the power to select 
their officers, or to manage their own affairs ; 
nor is there any clause to be found in that in- 
strument which in express terms inhibits the 
legislature from conferring upon the gevernor 
the power to appoint municipal officers to 
manage and control purely local affairs. It 
was conceded that if this act is invalid on the 
ground that the appointing power was placed 
in the hands of the governor, it is because 
the law is repugnant to some rights retained 
by the people at the time of the adoption of 
the organic law. The court, in an exbaust- 
ive opinion, held the act unconstitutional, in 
so far as it assumes to confer authority upon 
the governor to appoint fire and police com- 
missioners in cities of the metropolitan class 
as being an unlawful attempt to deprive the 
people of such cities of the right of local self- 
government. In reaching this conclusion the 
court argued that to justify the courts in de- 
claring a statute invalid it is not essential that 





it should contravene some express, provision 
of the constitution. If the act is inhibited by 
the general scope and purpose of the funda- 
mental law, it is invalid, as though furbidden 
by the letter of that instrument; that the bill 
of rights of the constitution is not an enumera- 
tion of all the powers reserved to the people 
of this State. A statute is unconsiitutional 
and void which is repugnant to the rights, 
expressed or implied, retained by the people ; 
that the right of local self-government in 
cities and towns (7. e., the power of the citi- 
zens thereof to govern themselves, as to mat- 
ters purely local in their nature, through 
officers of their own selection) existed in this 
State at the time the present constitution was 
framed, and was not surrendered upon the 
adoption of that instrument, but is vested in 
the people of the respective municipali'ies, 
and the legislature is powerless to take it 
away, and that the right to maintain a fire 
department in a city or town is one of the 
rights vested in the people of municipalities, 
and is to be exercised by them without legis- 
lative interference, except to the extent the 
lawmaking body may prescribe rules to aid 
the people of the municipalities in the exer- 
cise of such rigbts. 

The precise question before the Supreme 
Court of Nebraska has heretofore been deter- 
mined by the Supreme Court of Indiana, in 
City of Evansville v. State, 118 Ind. 426, 21 
N. E. Rep. 267, and State v. Denny, 118 Ind. 
449, 21 N. E. Rep. 252. In both of those 
cases there was under consideration an act 
creating a metropolitan police and fire board 
in cities having a certain population, provid- 
ing for the appointwent of the commissioners 
or members of said board by the legislature, 
and giving them full control and power over 
the pvlice and fire departments of such cities, 
and property and records belonging to said 
departments. The act was assailed as being 
unconstitutional on various grounds—among 
others, that it deprived the people of the 
cities coming within the provisions of the law 
of the right of local self-government. The 
invalidity of the law was declared on that 
ground. One of the members of the court in 
the Nebraska case dissented from the majority 
in a vigorous opinion. 
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NOTES OF IMPORTANT DECISIONS. 


PRINCIPAL AND AGENT—UNDISCLOSED PRIN- 
CIPAL—SET-OFF.—It is a well-known rule of law 
that if the owner of goods intrusts them to an 
agent with power to sellin his own name, without 
disclosing the name of his principal, and the 
agent sellsin his own nameto one who knows 
nothing of any principal, but honestly believes that 
the agent is selling on his own account, the pur- 
chaser may set-off any demand he may have on 
the agent against the demand for the goods made 
by the principal. But this ruleis only to be ap- 
plied where the purchaser has no reason to sus- 
pect the existence of an unknown principal. 
Where,.as in the present case, the character of 
the selling was equivocal, and, as was known to 
the purchaser, the agent was in the habit of act- 
ing sometimes on his own account and sometimes 
for unknown principal, it was incumbent for the 
purchaser, in order to avail himself of his right 
of set-off against the principal, to inquire in what 
character the agent was acting in this particular 
transaction. Since he neglected to take this pre- 
caution, and, as it proved, that the agent was 
acting for an undisclosed principal in this instance, 
the purchaser's right of set-off against the latter 
was gone. These propositions of law were laid 
down by the Supreme Court of Minnesota in 
Baxter v. Sherman, 76 N. W. Rep. 211. 





MUNICIPAL TAX—INTERSTATE COMMERCE.—It 
is decided by the Supreme Court of Georgia, in 
Walton v. City Council, 30 S. E. Rep. 964, that 
persons engaged on their own account in a ‘**com- 
mercial street-brokerage business,’’ in the course 
of which they take orders for goods to be filled by 
non-resident dealers, the brokers, unless other- 
wise directed, placing these orders, at their own 
option, with any of their ‘‘correspondents,’’ and 
reselling any goods rejected after their arrival in 
this State, are not, by virtue of the ‘interstate 
commerce clause’ of the federal constitution, 
exempt from a municipal tax imposed upon com- 
mercial street brokers by the authorities of the 
city in which they do business. ‘An analysis of 
of this evidence.’’ says the court, ‘leaves little 
room for doubt as to the exact nature of the busi- 
ness conducted by the plaintiffs in error. The 
simple truth of the matter is, they are conducting, 
on their own account, a commercial street- 
brokerage. ‘Interstate commerce’ is only in- 
directly and remotely involved. It is evident that 
they frequently obtain orders without knowing at 
the time with whom the same will be placed. 
Certainly, in such instances, they have no non- 
resident principal. Their ‘correspondents’ are 
simply non-resident dealers, with whom they 
themselves place orders when it suits them to do 
so. They are in no fair sense ‘agents’ for con- 
ducting business in behalf of dealers residing be- 
yond the limits of this State. They candidly ad- 
mit that, if a purchaser inquires for whom they 
are selling, the shipment must come from the 





dealer named as seller, but, if no such inquiry is 
made, they have the right to place the order re- 
ceived with any dealer they may select; and in 
view of the fact that they sometimes get $1.50 per 
car from one correspondent, and at the same time 
$2 per car for the same class of goods from 
another, itis to be presumed that in placing a 
particular order they will be governed by their 
own interests. and not that of a supposed princi- 
pal. Again, they resell rejected goods after their 
arrival in this State, and surely this is not ‘inter- 
state commerce,’ although such goods may re- 
main ‘in the hands of the railroads as the prop- 
erty of the foreign shipper until sold and de- 
livered.’ It is, of course, our duty and our 
pleasure to abide by any interpretation of the 
federal constitution announced by the Supreme 
Court of the United States, when the same is clear 
and distinct; but we are not required to go beyond 
the decided cases, when we honestly believe that 
the effect of so doing would be to unduly extend 
the operation of the ‘interstate commerce clause.” 
which has already been construed to cover 
numerous classes of transactions which were, in 
our opinion, never contemplated by the framers 
of the constitution. Moreover, we think the 
present case is directly controlled by a decision of 
that high tribunal in Ficklen v. Shelby County 
Taxing District, 145 U. 8. 1, 12 Sup. Ct. Rep. 810, 
in which it was held that general merchandise 
brokers were subject to State taxation, even 
though the tax incidentally affected interstate 
commerce, if it did so in a manner so remote ‘as 
not to amount to a regulation of such commerce.’ 
Mr. Chief Justice Fuller cites numerous previous 
decisions bearing upon this question, some of 
which are relied on by counsel for the present 
plaintiffs in error. It appears in each of the fol- 
lowing cases, viz.: Robbins v. Shelby County 
Taxing District, 120 U.S. 489, 7 Sup. Ct. Rep. 592; 
Asher v. ‘Texas, 128 U.S. 129, 9 Sup. Ct. Rep. 1; 
Stoutenburgh v. Hennick, 129 U.S.141, 9 Sup. Ct. 
Rep. 256; Brennan v. City of Titusville, 153 U. 8. 
289, 14 Sup. Ct. Rep. 829, that the person making 
the sale was the immediate agent of a non- 
resident principal. The case of Stratford v. City 
Council of Montgomery, 110 Ala. 619, 20 South. 
Rep. 127, is easily distinguishable from the case 
at bar; for it appears in that case that, though 
Stratford represented several non-resident princi- 
pals, he did so under special agreements made 
with them separately, and before any orders were 
solicited or received. ‘The case of Leloup v. Port 
of Mobile, 127 U.S. 640, 8 Sup. Ct. Rep. 1380, was 
cited in the brief of counsel for the defendant in 
error in the Ficklen case, supra, and was relied on 
by Mr. Justice Harlan in his dissenting opinion, 
but, nevertheless, the decision in Leloup’s case 
was not treated by a majority of the court as au- 
thority for a conclusion contrary to that reached 
by them in Ficklen’s case. With all respect, it 
seems to us that, if the principle announced in 
Leloup’s case is to be considered as controlling, 
ne license tax could be exacted by a State ofa 
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broker any part of whose business, however small, 
involved interstate commerce. But, as has been 
seen, that case has not been strictly adhered to, 
and is not, therefore, to be considered as govern- 
ing the case at bar.” 





CrimMINAL LAw — LARCENY — CONSENT OF 
OwnER.—In State v. Hill, 54 Pac. Rep. 159, de- 
cided by the Supreme Court of Oregon, it was 
held that property is taken with consent of the 
owner, so that there is no larceny, where one 
employed by cattle owners to catch thieves, with 
their consent and authority, co-operates with sus- 
pected thieves in planning the taking, and in tak- 
ing, the cattle, for the purpose of having them 
arrested while driving the cattle away. The fol- 
lowing is from the opinion: ‘*Based upon these 
facts, the inquiry is whether the taking by the de- 
fendants of the property alleged to have been 
stolen was such a trespass as will support the 

*charge made. To constitute the crime of larceny 
as charged in the indictment, there must bea tres- 
pass; that is,a taking of the property without 
the consent of the owner. It is therefore evident 
that the crime is not committed when the taking 
is by the consent, however morally guilty the 
tuker may be. This is elementary law. But the 
difficulty lies in determining when the taking is by 
the con-ent of the owner in cases where he lays 
a plan to entrap a suspected thief. Upon this sub- 
ject Mr. Bishop says: ~The cases of greatest dif- 
ficulty are those in which one, suspecting crime 
in another, laysa plan to entrap him. Conse- 
quently, even if there is a consent, itis not within 
the knowledye of him who does the act. Here 
we see. from principles already discussed, that, 
supposing the consent really to exist, and the 
case be one in which, on general doctrines, the 
consent will take away the criminal quality of the 
act, there is no legal crime committed, though 
the doer of the act did not know of the existence 
of the circumstance which prevented the criminal 
quality from attaching. But exposing property 
or neglecting to watch it, under the expectation 
that a thief will take this property, or furnishing 
any other facilities or temptations to such or any 
other wrongdoer, is not a consentin law.’ 1 Bish. 
Cr. Law (5th Ed.), § 262. Andin Williams v. 
State, 55 Ga. 395. Mr. Justice Bleckley, in his 
usual clear and lucid style, puts the lawthus: ‘It 
seems to be settled law that traps may be set to 
catch the guilty, and the business of trapping has, 
with the sanction of courts, been carried pretty 
far. Opportunity to commit crime may, by de- 
sign, be rendered the most complete; and, if the 
accused embrace it, he will still be criminal. 
Property may be left exposed for the express 
purpose that a suspected thief may commit him- 
self by stealing it. The owner is not bound to 
take any measures for security. He may repose 
p On the law alone, and the Jaw will not inquire 
into his motive for trusting it. But can the 
owner directly, through his agent, solicit the sus- 
pected party to come forward and commit the 





criminal act, and then complain of itas a crime, 
especially where the agent, to whom he has in- 
trusted the conduct of the transaction, puts his 
own hand into the corpus delicti, and assists the 
accused to perform one or more of the acts neces- 
sary to constitute the offense? Should not the 
owner and his agent, after making everything 
ready and easy, wait passively, and let the would- 
be criminal perpetrate the offense for himself in 
each and every essential part of it? It would 
seem tous that this is the safer law, as well as the 
sounder morality, and we think it accords with 
the authorities. 2 Leach, 913; 2 East, P. C. ch. 
16, § 101, p. 666; 1 Car. & M. 218; Dodge v. Brit- 
tain, Meigs, 86; Kemp v. State, 11 Humph. 320; 
State v. Covington, 2 Bail. 569. Itis difficult to 
see how a man may solicit another to commita 
crime upon his property, and, when the act to 
which he was invited has been done, be heard to 
say that he did not consent toit.’ And, again, in 
Love v. People, 160 Il]. 508,43 N. E. Rep. 713, 
Mr. Justice Phillips says: ‘It is saferlaw and 
sounder morals to hold, where one arranges to 
have a crime committed against his property or 
himself, and knows that an attempt is to be made 
to encourage others to commit the act by one act- 
ing in concert with such owner, that no crime is 
thus committe1. The owner and his agent may 
wait passively for the would-be criminal to per- 
petrate the offense, and each and every part of it. 
for himself, but they must not aid, encourage, or 
solicit him that they may seek to punish.’ Within 
the rule announced by these decisions, and 
which we take to be the settled law (State v. 
Adams. 115 N. Car. 775, 20S. E. Rep. 722; Con- 
nor v. People [Colo. Sup.], 25 Lawy. Rep. Ann. 
341, and note, 33 Pac. Rep. 159; Thompson v. 
State, 81 Am. Dec. 364, and note), it is clear the 
evidence in this case was insufficient to justify a 
conviction of the defendants of the crime charged 
in the indictment. It appears from the uncon- 
tradicted evidence that the animal which they are 
charged to have stolen was taken, not only by the 
consent and passive acquiescence .of the owner, 
but by his express direction, and upon the advice 
and with the active co-operation and assistance 
of his agent. There was no trespass committed 
in taking, and there was no taking without his. 
consent. Prescott, who was acting by his author- 
ity and under his direction, with full power to use 
the animal as he might see proper, was not only 
present at the time of the taking, but actively as- 
sisted in planning the whole affair, and in the per- 
petration of the acts necessary to constitute the 
crime. He assisted in rounding up the cattle, and 
driving them out of the county, by the express 
consentand authority of theowner. The property 
having been thus tuken with the owner’s consent, 
and by the active assistance of hisagent, it makes 
no difference legally, although it does morally 

that the defendants did not know of such direction 
and consent, and that they supposed and believed 
they were stealing the pruperty infact. The case 
upon this point is no different in principle from 
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what it would have been had the owner, instead 
ofacting through Prescott, acted in person, and 
himself assisted the defendants in rounding up 
and taking the animal in question, the defendants 
not knowing him to be the owner, but believing 
him to be a thief and a confederate of theirs. In 
such case it would not be seriously contended 
that the defendants were guilty of larceny in 
taking an animal belonging to their supposed 
confederate, and no more can such a contention 
be maintained on this record. It follows that, 
however morally guilty the defendants may have 
been, their conviction is not justified by the evi- 
dence, nor warranted by the law; and the judg- 
ment is therefore reversed, and the cause re- 
manded for such further proceedings as may be 
deemed proper, not inconsistent with the opin- 
ion.”’ 





PRESUMPTION AS TO FOREIGN STATUTES—DE- 
CISIONS IN OTHER STATES AS EVIDENCE.—In 
Mener v. Chicago, M. & St. P. Ry. Co., 75 N. W. 
Rep. 823, decided by the Supreme Court of South 
Dakota, it was held that a decision of the highest 
court of another State as to the law of that State on 
a paticular question, made only one year prior to 
the execution of the contract in controversy, to 
which it applies, will be presumed to contain the 
law in force at the time the contract was executed, 
in the absence of any other Secision or statute to 
the contrary. It was further held that obiter dicta 
of the higbest court of another State are some evi- 
dence of the law of such State, and, in the absence 
of conflicting evidence, warrant the finding that 
the law of that State is as stated in the opinion. 
The court also heid that there is no presumption 
that a foreign State, whose law governs the con- 
tract in controversy, has a statute in relation to 
such contracts, though there is one in the State of 
theforum. Thecourtsaidin part: ‘The learned 
counsel for the appellant assumes that this court 
on the former appeal decided that it would pre- 
sume that the statute law of Wisconsin was the 
same as thestatute law of this State. In this the 
counsel are in error. This court simply held 
that it would presume tbat the law of Wisconsin 
was the same as the law of this State, not that 
it had a statute similar to thatof this State. Upon 
this question this court cited with approval Pal- 
mer v. Railroad Co., 101 Cal., 187,35 Pac. Rep. 630. 
in which that court says: ‘This cause. so far as 
can be determined from the record, was tried 
upon the theory that the law of California is ap- 
plicable. There isno suggestion that the law of 
Missouri, where the contract for transportation 
was made, wus put in evidence. Under such cir- 

“eumstances, we are not at liberty to assume, as a 
fact, that the State of Missouri has a special stat- 
ute on the subject. but must presume, as a ques- 
tion of law. that the law of that State is the same 
as ourown.’ We are inclined tothe opinion that 
it would be more technically accurate to say that 
the appellate court will not presume that the law 
of another State is different from the law of the 





State in which the contract is sought to be en- 
forced. The party asserting or claiming that it 
is different assumes the burden of proving that 
suchis the fact. But in no event willthe court 
presume that the statute law of another State is 
the same as the statute law of this State. The 
contention of appellant that the plaintiff was re- 
quired to show that Wisconsin had a different stat- 
ute upon the subject is, therefore, not tenable. 

‘**We cannot agree with counsel for appellant 
in their contention that the decixions given in 
evidence, found in the Wisconsin Reports, were 
insufficient to prove that by the law of Wisconsin 
common carriers cannot limit their liability for 
the negligence of themselves and agents. We 
are of the opinion that the jury were fully war- 
ranted in finding the law of that State to be dif- 
ferent from the law of this State, in the absence of 
conflicting evidence. The court. in the case of 
Annas vy. Railroad Co., 67 Wis. 46, through 
Mr. Justice Taylor, reviewed at great length the 
powers of common Carriers in tbat State to limit 
their common-law liability, and fully adopted the 
rule laid down by the Supreme Court of the 
United State in Railroad Co. v. Lockwood, 17 
Wail. 357, except where the carriage is gratuit- 
ous. As this dicision was made only one year 
prior to the executionof the contract in contro- 
versy in this action, the court will presume, in 
the absence of any other decision or statute to the 
contrary, that the law as laid down in that decis- 
ion continued in force in that State at the time 
the contract in controversy was executed. In Ely 
v. James, 123 Mass. 36, decided in 1877, the 
Supreme Court of Massachusetts held the follow- 
ing instruction to the jury as correctly stating 
the law: ‘That the unwritten or common law of 
New York may be proved by parol evidence, or 
by the books of reports of cases adjudged in the 
courts of that State, and the plaintiff's counsel 
has read in evidence a case from the seventh 
Johnson, a New York report (Schemerhorn v. 
Toines, 7 Johns. 311), tending to show that by the 
Jaw of that State the taking of a promissory note 
for goods sold is not an extinguishment of the 
original debt, or prima facie evidence of it; and, 
although this case was decided in 1810, it is the 
duty of the court to say to the jury that, in the 
absence of any conflicting evidence, that it is to 
be taken to be the law of New York at the present 
time.’ 

“Counsel for appellant further contend that 
much of the opinion in Annas v. Railroad Co. is 
obiter dicta. But, conceding such to be the fact, the 
case would still be some evidence of the law of 
Wisconsin, and, in the absence of conflicting evi- 
dence, would warrant the jury in finding the law 
of that State to be as stated in the opinion. In 
Hackett v. Potter, 135 Mass. 349, the supreme 
court, in speaking of a decision in New Hamp- 
shire, says: ‘It is argued that these statements are 
obiter dicta; but, without determining this, it is 
enough to say that the dicta of the Supreme Judi- 
cial Court of New Hampshire, found in the reports 
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of cases, are some evidence of what the law of 
that State is... Wedo not deem it necessary to 
discuss the later decision of the Wisconsin court. 

‘*‘Upon' the question as to the effect of the Wis- 
consin decisions, the court below instructed the 
jury as follows: ‘Now, first, upon this question of 
the effect of the stipulation in the contract, it isa 
question of fact in this case as to what the law of 
Wisconsin is. The plaintiff offers evidence upon 
this question, and no evidence is offered by the 
defendant upon it; and the court having deter- 
mined the fact that this proof offered by the plaint- 
iff upon this point is admissible, and no counter- 
proof being offered, you will necessarily find 
upon this point that this stipulation in this con- 
tract is ineffectual and inoperative under the laws 
of Wisconsin, by the laws of which State the 
rights of the parties in this action are to be deter- 
mined. Consequently, you will not be required 
to spend any time in deliberating upon this prop- 
osition.” No exception appears to have been 
taken to this part of the charge, but counsel for 
defendant requested the court to charge the jury 
asfollows: ‘The jury are instructed that there is 
a presumption that at the time of making the con- 
tract in question there was a statute in force in 
the State of Wisconsin, like the statute in force in 
the Territory of Dakota at that time, which au- 
thorized the defendant to limit its liability for in- 
juries to the plaintiff received while unloading 
the stock in question, unless such injuries were 
caused by the gross negligence, frand, or willful 
wrong of the defendant or its employees; that 
the burden of proof of overcoming such presump- 
tion ison the plaintiff; and you are instructed 
that the evidence is insufticient to overcome such 
presumption, or to show that said contract was 
void under the law of Wisconsin.’ We are of the 
opinion that the court properly refused the latter 
instruction. There was no presumption that 
there was any statute in foree in the State of Wis- 
consin like the statute in force in this Srate. 
While the court trying the case in this Siate, in 
the absence of proof that the law of Wi-consin 
was different from that of this State, would not 
presume it was different, or, as generally stated, 
would presume the law of Wisconsin was the same, 
yet it will not presume that the State of Wisconsin 
has any statute upon the subject.” 








LIBEL AND SLANDER—QUALIFICA- 
TION OF WORDS USED—REFERENCE 
TO PARTICULAR TRANSACTION, 


Where the language complained of, libel- 
ous, perhaps, if standing without qualifica- 
tion, is explained by reference to some par- 
ticular transaction in the absence of an 
allegation of special damages, no action will 
lie. The ‘‘bane’’ and the ‘‘antidote’’ should 





be taken together. No word or passage will 
be isolated for the purpose of torturing into 
guilt, but words are to be understood in their 
plain and natural import, according to the 
ideas they are meant to convey. Further, 
the only proper rule of construction is that 
the whole writing complained of shall be 
taken together, and the court, keeping in 
mind the scope and tendency of the whole arti- 
cle, shall construe the writing to mean what 
the writer intended toconvey. ‘‘Defamatory 
words which are apparently actionable, but 
which are susceptible of an explanation by 
reference to some particular transaction to 
which they refer, are to be construed accord- 
ingly, and with reference to such transac- 
tion.’"' In this respect, there is no distinc- 
tion between slander and libel. Libel and 
slander are but different methods of accom- 
plishing the same wrong, differing mainly in 
the manner of publication.? The difference, 
aside from the mere method of publication, 
begins and ends in this, that to constitute a 
slander the words must impute a crime, a 
disease or distemper which renders the vic- 
tim unfit for society, or a want of integrity 
or capacity in respect to one who holds an 
office, etc., while a libel is any false state- 
ment which tends to disgrace a man in soci- 
ety, or bring him into public hatred, contempt 
or ridicule. There is no distinction in prin- 
ciple, and none drawn in the books between’ 
libel and slander on the proposition that the 
words sufficient to constitute libel or slander, 
standing alone, may be explained away, or 
that the whole writing or speech shall be con- 
strued together. As to circumstances of ex- 
planation or in mitigation of damages, the 
measures of damage, and all defensive mat- 
ters, the law of slander and libel is identical. 
A leading case on this point is Rice v. Sim- 
mons.’ The language of the court in this 
case is: ‘‘On the whole I regard it asa 
principle of the common law, to be collected, 
if not from all the cases, at least from all that 
at this day, and in this country, can be recog- 
nized as authority; that written slander, to 
be actionable, must impute something which 
tends to disgrace a man, lower him or exclude 
him from society, or bring him into contempt 
or ridicule, and that the court must be able 


1 Newell on Slander and Libel, p. 292. 
2 Newell, 38; Cooley on Torts, 193. 
3 3 Harrington (Md.), 766. 
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to say from the publication itself, or such 
explanations as it may admit of, that it does 
contain such an imputation, and has legally 
such a tendency. Thus, mere general abuse 
and scurility, however ill-natured and vexa- 
tious, is no more actionable when written 
than when spoken ‘if it does not convey a 
degrading charge or imputation,’ adding that 
the publication must be judged by its general 
tenor. Nor are mere opprobrious epithets 
libelous. Newell, in his work on Slander 
and Libel, p. 278, gives the following case to 
illustrate the proper construction of language : 
The defendant in that case said, **Thompson 
is a damned thief, and so was his father be- 
fore him, and I can prove it,’’ but added, 
‘Thompson received the earnings of the ship 
and ought to pay the wages.’’ Lord Ellen- 
borough held that the latter words qualified 
the furmer, and showed that no felony was 
imputed, the person to whom the words were 
spoken being the master of the ship, and ac- 
quainted with all the circumstances referred 
to. So where the words charged were: 
‘*John K is as damned a rascal as ever lived, 
and all who joined his party in the procession 
on the 4th day of July are a set of black- 
hearted highwaymen, robbers and murder- 
ers.’’ On the part of the defendants it ap- 
peared that previous to the speaking of the 
words, there had been a public procession, in 
which K commanded an artillery company, 
which formed part of the procession, attended 
with music; that a Mr. Bird claimed one of 
the instruments and went to get it, but it was 
refused and retained by force; an affray en- 
sued in which Bird was dangerously wounded. 
The words charged were proven to have rela- 
tion to this transaction, and that the terms 
‘thighwaymen, robber and murderer’’ ‘were 
used in reference to the treatment of Mr. 
Bird, and the withholding of the instruments. 
The court beld tbat, although unexplained, 
the words were actionable, yet thus explained 
as to their meaning, they were not actionable.® 

An action in two paragraphs alleged these 
words: ‘‘He killed her by his bad conduct, 
and I think he knows more about her bring 
drowned than anybody else. He is to blame 
for it.’”” The explanation is that the killing 
was by his bad conduct, and shows that no 
charge of killing in the criminal sense was in- 


4 Robbins v. Treadway, 2 J. J. Marsh. p. 540. 
5 Van Rensellaver v. Dale, 1 Johns Cas. 279. 





tended or fairly to be understood. To this 
paragraph the demurrer was sustained. But 
the words charged in the second paragraph 
were: ‘‘He knows how she came to her 
death. He killed her. Heis to blame for 
for death. There was some foul play there.”’ 
The charge of having killed her is general. 
The statement that ‘‘there was some foul play 
there’ may naturally be found to signify 
something more than mere bad conduct. The 
demurrer to the last paragraph was overruled, 
as it has clearly and often been held that a 
general charge of killing unexplained is suffi- 
cient. The words are to be taken in their 
obvious meaning, ‘‘and in that sense in which 
they would be understood by those who hear 
or read them.’’? Ifa charge be made which 
amounts to slander, it may be retracted, 
qualified, or explained, in the same conversa- 
tion so as to leave no impression of an impu- 
tation of crime to the person charged on the 
minds of the hearers, and therefore no slan- 
der. In the case of Brown v. Piner,’ the 
language complained of was, ‘‘He sheared 
two of Jack Austin’s sheep.’’ ‘‘Jesse Piner 
sheared Jack Austin’s sheep and kept the 
wool.’’ The court held that neither of these 
charges imports per se a criminal act, and the 
innuendo cannot change or enlarge the legal 
effect of the utterances as alone properly in- 
terpreted and understood. ‘‘Itis the duty 
of the court in an action for libel to under- 
stand the publication in the same manner that 
others would naturally do. The construction 
* * * put on a_ publication * * * 
is to be derived as well from the expression 
used as from the whole scope and apparent 
object of the writer. It is not enough that a 
critic or malignant may torture the expres- 
sions into a charge of criminal or disgraceful 
act.’ In the case of Stone v. Cooper! an 
award was made against an editor, who, in 
speaking of it, said in his paper, ‘‘The money 
will be forthcoming on the last day allowed 
by the award, but we are not disposed to al- 
low him to put it into Wall street for shaving 


6 Thomas v. Blasdale, 147 Mass. 438. 

7 Hume v. Arrasmith, 1 Bibb, 168; Steel v. Logan, 1 
Bibb, 594. 

8 Hawn and Wife v. Smith, 4 B. Mon. 385; Parker 
v. McQueen, 7 B. Mon. 18. 

9 6 Bush, 518. 

% Duncan v. Brown, 15 B. Mon. 186; More Vv. 
Bennet, 3 Sickles (N. Y.), 475. 

U 2 Denio, 298. See also Horner v. Eaglehardt, 117 
Mass. 539. 
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purposes before that time.’ On demurrer it 
was held not to be libelous, on the ground 
that it fairly meant that the money was to be 
used in Wall street in buying, at a discount, 
existing securities, and such purchase was 
neither illegal or disreputable. In the case 
of Walker v. Hawley” the libel complained of 
was, ‘‘The remarkable letter of Albert H. 
Walker, giving his so-called reasons for falsely 
asserting that Mr. Lounsberry’s nomination 
was secured by corrupt means.’’ The words 
‘‘falsely asserting,’’ when taken in connection 
with the subject-matter to which they refer, 
mean no more than the proposition which he 
attempted to prove was a false one, that is, 
that the conclusion which he attempted to 
prove was a false one.”’ 

In Donahue v. Gaffy,” the defendant pub- 
lished a circular against the plaintiff which 
they distributed among the liquor dealers of 
Hartford. It charged plaintiffs with secur- 
ing lease on premises occupied .by defendant 
and characterized their conduct as ‘‘base 
treachery and foul and unfair dealings.’’ In 
reversing a judgment for the plaintiff, the 
court said: ‘‘But it may be suggested that 
nominal damages must have resulted from 
proof of the alleged libel, without any evi- 
dence of actual damages. This would follow 
if the words were actionable per se. Other- 
wise special damages would have to be proven. 
Ought, then, the circular to be construed as a 
libel per se? We think not. All parts of 
the paper should be read in connection to 
collect the true meaning. If so read, the 
severe epithets applied to the plaintiffs lose 
all their force, except as they attempt to 
characterize a single transaction * * *. The 
transaction, or experience, as the circular 
calls it, clearly shows that the epithets ‘base 
treachery’ and ‘foul and unfair dealings’ are 
not to have their ordinary meaning.’’ * * * 
‘‘Now all of this is a perfectly lawful trans- 
action whatever 4he motive; and how can we 
legally presume from such a statement that 
the plaintiffs were thereby degraded in the 
estimation of acquaintances or the public, or 
that they suffered loss in character, property 
or business.’’ Soa publication referring to 
the plaintiff as follows: ‘‘In some locality 
there are hogs called business men,”’ and con- 
tinued to show that this characterization was 


12 56 Conn. 565. 
13 58 Conn. 43. 





because the hotel owners purchased their 
supplies away from the town in which they 
did business. It was held that there was no 
libel, the court saying: ‘‘The plaintiff cannot, 
by innuendos, extend the meaning beyond 
what the words justify in connection with the 
intrinsic fact.’"* And so to charge that a 
person was in debt, and having no other de- 
fense ‘‘has cowardly slunk behind the statute 
of limitation,’’ and that sucha course is not 
in accordance with the writer’s strict idea of 
integrity, is not actionable for the reason that 
the words charging dishonesty, and bad con- 
duct, by the writing itself, are shown to refer 
to the fact that plaintiff relied on the statute 
of limitations which he had a legal right to 
do. The characterization and the fact to 
which it is connected, must be taken together 
and is not libelous.” Where an action for 
libel is based on the use of a certain word in 
a publication, and it is clear from a consider- 
ation of the whole publication that such a 
word was used in its popular and ordinary 
meaning and not in a technical sense, the 
court should so decide, and no evidence 
should be permitted to go to the jury. Thus, 
in an action against the author of a publica- 
tion characterizing a physician’s treatment of 
a certain case as *‘malpractice,’’ an instruc- 
tion that the publication was actionable, if it 
be clear that the word ‘‘malpractice’’ with the 
accompanying words was not used in a tech- 
nical sense was held to be erroneous. ‘The 
words, ‘‘Tell Susan and the young ones to 
bring back my door they stole from my 
house,’’ were held not actionable per se in an 
action for slander, because the offense 
charged was not a larceny at common law, 
but an injury to real estate. The common 
law rule prevails in Kentucky and the offense 
charged being a mere trespass, no action is 
maintainable for their speaking. Larceny 
was at common law restricted to personal 
property.” Unless the whole writing is a 
libel per se, no action can be maintained in 
the absence of an allegation of special dam- 
ages. Particular words or sentences may be 
modified, mitigated or explained by the rest 
of the writing or speech, or shown to refer to 


14 Erwin v. Hellmick (Wash.), 45 Pac. Rep. 747. 
15 Hollenbeck v. Hall (Iowa), 72 N. W. Rep. 518. 
16 Rogers v. Kline, 56 Miss. 508. 

17 Blackburn v. Clark, 19 Ky. Law, Rep. p. 649. 
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some special fact or circumstance fully set 

forth and not in itself libelous. The ‘‘bane’’ 

and the ‘‘antidote’’ must be taken together. 
Louisville, Ky. ALFRED SELLIGMAN. 








TAXATION — INHERITANCE AND SUCCESSION 
TAX — ESTATE OF NON-RESIDENT DE- 
CEDENTS. 


CALLAHAN v. WOODBRIDGE. 
Supreme Judicial Court of Massachusetts, August 31, 1898. 


Massachusetts Statutes of 1891, cb. 425, section 1, 
providing a collateral legacy and succession tax on 
all property within the commonwealth, ‘whether be- 
longing to inhwbitants of the commonwealth or not, 
* * * which sball pass by will or by the laws of the 
commonwealth regulating intestate succession,” ap- 
plies to foreign wills, and the property that passes 
under Pub. St. ch. 138, section 1, providing that 
the property of a non resident, after death. shall ‘‘be 
disposed of according to the laws of the State or 
country of which he was an inhabitant.” 

St. 1891, ch. 425, section 1, providing for a collateral 
legacy tax on property within the commonwealth, 
‘whether tangible or intangible,” applies to real es- 
tate within the State, and cash, bonds of railroad 
companies of other States, and bonds of the United 
States, when held or deposited within the State. 

The purpose of determining whether an estate is 
subject to St. 1891, ch. 425, providing for a collateral 
legacy and succession tax on estates where the value 
of same, “‘after the payment of all debts,’”? exceeds 
$10,000, the expenses of administration are not to be 
deducted. 

KNOWLTON. J.: This isa petition to the probate 
court by the executor of a foreign will proved in 
this commonwealth for instructions upon tbe ques- 
tion whether he is liable to pay a tax on a col- 
lateral legacy or succession, under St. 1891, ch. 
425. Section 1 of this chapter is, in part, as fol- 
lows: ‘All property within the jurisdiction of the 
commonwealth, and any interest therein, whether 
belonging to inhabitants of the commonwealth or 
not. and whether tangible or intangible, which 
shall pass by will or by the laws of the common- 
wealth regulating intestate succession * * * 
to any person, in trust or otherwise, otherwise 
than to or for the use of the father, mother, bus- 
band, wife, lineal descendant, brother, sister, 
adopted child, the lineal descendant of any 
adopted child, wife or widow of a son, or the hus- 
band ofa daughter of a decedent, * * * shall 
be subject to a tax of five per centum of its value 
for the use of the commonwealth, * * *  pro- 
vided, however, that no estate shall be subject to 
the provisions of this act unless the value of the 
same, after the payment of all debts, shall exceed 
the sum of ten thousand dollars.”’ 

The appellant raises the preliminary question 
whether the probate court has jurisdiction over a 
case of this kind. Weare of opinion that it has. 
Section 14 of this chapter expressly provides that 
‘the probate court having jurisdiction of the set- 





tlement of the estate of the decedent, shall have 
jurisdiction to hear and determine all questions in 
relation to said tax that may arise affecting any de- 
vise, legacy or an inheritance under this tax,”’ ete. 
The decedent was a non-resident, and these pro- 
ceedings relate only to the property found in this 
commonwealth. So far as this property is con- 
cerned. the probate court has jurisdiction of the 
settlement of the estate of the decedent. Pub. St. 
ch. 156, § 2; Id. ch. 127, §§ 15-17; Jd. ch. 138, §§ 1, 
2. Under the express provisions of the section 
last cited, it may regulate the settlement of the 
estate, not only in regard to the collection of as- 
sets and the payment of debts, but it may after- 
wards make final distribution of the property, or 
pay it over according to the will, or may. in its 
discretion, cause it to be transmitted to the execu- 
tor or administrator, if any, in any State or country 
where the deceased had his domicile. Welch v. 
Adams. 152 Mass. 74, 25 N. E. Rep. 34. The ques- 
tion as to the liability to pay a tax is a question 
affecting a devise, legacy or inheritance, under the 
act; for. if the tax is paid, the devise, legacy or 
inheritance will be diminished by the payment. 
It seems clear that the case is within St. 1891, ch. 
425, § 14, and we have no occasion to inquire 
whether the probate court has jurisdiction under 
other statutes. Essex v. Brooks, 164 Mass. 79, 41 
N. E. Rep. 119. See St. 1891, cb. 415; Swasey v. 
Jaques, 144 Mass. 135, 10 N. E. Rep. 758. 

The constitutional authcrity of the legislature 
to lay an excise tax upon the privilege of succes- 
sion to property after the death of the former 
owner of it was established by this court in Minot 
v. Winthrop, 162 Mass. 113, 38 N. E. Rep. 512, 
and is generally recognized by courts elsewhere. 
Attorney General v. Bouwens, 4 Mees. & W. 171; 
Stern v. Reg. (1896) 1 Q. B. 211; Thompson v. 
Advoeate-General, 12 Clark & F. 1; State v. 
Dalrymple, 70 Md. 294, 17 Atl. Rep. 82; Jn re 
Romuine, 127 N. Y. 80, 27 N. E. Rep. 759; Jn re 
Swift, 137 N. Y. 77-84, 32 N. E. Rep. 1096; 
Oreutt’s Appeal, 97 Pa. St. 179; Small’s Estate, 
151 Pa. St. 1, 25 Atl. Rep. 23; Alvany v. Powell, 
55 N. Car. 51. The legal right of the legislature 
to make such a provision in regard to the prop- 
erty of a non-resident owner rests upon the fact 
that the property is within the State, and subject 
to its jurisdiction. This power is as large -in 
reference to the property of a non-resident de- 
cedent as to that of the inhabitants of the com- 
monwealth. It covers the property within the 
jurisdiction. A ground for its exercise is that the 
property has the protection of our laws, and that 
our laws are invoked for the administration of it 
when a change of ownership is to be effected. In 
the statute before us the succession to property of 
non-residents is expressly taxed as if the prop- 
erty belonged to inhabitants of the common- 
wealth. The language, ‘‘which shall pass by will 
or by the laws of the commonwealth regulating 
intestate succession,” taken in connection with 
the clauses immediately preceding it, applies to 
foreign wills, and to property that passes under 
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the statute of this commonwealth which regu- 
lates the succession to the property of a non- 
resident owner after his death, and declares that 
it shall ‘‘be disposed of according to the laws of 
the State or country of which he was an inhabit- 
ant.”’ Pub. St. ch. 138, § 1. 

Upon the facts before us, there is no doubt that 
all the property referred to was within the juris- 
diction of this commonwealth, so as to come within 
the statute, unless it be the note with mortgage 
security upon land in Kansas City. There was 
real estate in Boston, there was a small amount of 
cash on hand, and the rest of the property was in 
bonds of railroad companies, of the city of Zanes- 
ville, Ohio, of the State of New Hampshire, and 
of the United States, all of which were completely 
transferable by delivery, and were commonly 
bought and sold in the market in this common- 
wealth. ‘The statute applies to property ‘“‘tangi- 
ble or intangible.”? Without any provision in re- 
gard to intangible property, the property above 
described would be included, because it was all 
tangible, passing from hand to hand, and was as 
completely within the jurisdiction of our laws as 
ordinary chattels. Much discussion has been had 
in other courts, under statutes somewhat like 
ours, in regard to stocks, bonds, promissory 
notes, and other similar property. The Court of 
Appeals in New York, in a very recent case, 
held that stocks in local corporations, and nego- 
tiable bonds, found within the State, belonging 
to the estate of a non-resident decedent, are sub- 
ject to a succession tax. Jn re Whiting’s Estate, 
150 N. Y. 35, 44 N. E. Rep. 715; Jn re Houdayer’s 
Estate, 150 N. Y. 35, 44 N. E. Rep. 718. The 
same doctrine is held, in well-considered cases, 
in Maryland and North Carolina. State v. 
Dalrymple, 70 Md. 294. 17 Atl. Rep. 82; Alvary v. 
Powell, 55 N. Car. 51. It has been held that the 
statute in Pennsylvania was intended to embrace 
only personal property, of a tangible nature, 
actually situated or used for business purposes 
within the commonwealth, and not mere certifi- 
cates of indebtedness, such as government bonds, 
whose situs necessarily follows the owner’s domi- 
cile. In England it has been decided that suc- 
cession duties under the statute of 16 & 
17 Vict.. ch. 51, are not payable on legacies 
of personal property in England given by the will 
of a testator domiciled abroad. Wallace v. Attor- 
ney-General, 1 Ch. App. 1. In this decision the 
court followed and applied the rule stated in 
Thompson vy. Advocate-General, 12 Clark & F. 
1, inregard to duties on legacies under St. 36 Geo. 
IIl.,ch.52. But probate duties under statute 55 
Geo. III., ch. 184, are payable upon property be- 
longing to estates of non-resident decedents, like 
that in the case before us. Fernandes’ Exrs.’ 
Case. 5 Ch. App. 314; Attorney General vy. 
Bouwens, 4 Mees. & W. 171. The language of 
our statute is too clear to admit of a doubt that 
such property as that to which we have referred 
was intended to be covered by it. Whether the 
note and mortgage were property within the 








jurisdiction of the commonwealth is a different 
question, which, upon the facts stated, it is not 
necessary to decide. We understand the maker 
of the note, as well as the land covered by the 
mortgage, was not within the commonwealth. 
Assuming that the note and mortgage were not 
property within this jurisdiction, tne proceeds of 
them will be applicable to the payment of the 
debts and charges of administration, which, as we 
understand the facts, will be more than enough to 
absorb them. 

It is agreed that the value of the estate, after 
the payment of all debtsywill exceed the sum of 
$10,000, thus taking the estate out of the proviso 
at the end of section 1, ch. 425. St. 1891. It is also 
agreed that the executor would testify, if his tes- 
timony is admissible without more, that, in his 
judgment, after the payment of all debts against 
the estate, and expenses of administration both in 
Massachusetts and New York, the value of the es- 
tate will be less than $10,000. If this testimony 
is taken as true, and is well founded, it raises the 
question whether the expenses of administration, 
as well as the debts, are to be deducted, in order 
to determine whether the value of the estate 
exceeds $10,000, so as to subject the succession 
to taxation. This question is by no means free 
from difficulty. There is much force in the argu- 
ment that itis only when the estate passing to 
asuccessor exceeds $10,000 that the statute ap- 
plies. On the other band, in most of our statutes 
where expenses of administration are to be added 
to debts, to determine an amount, or for purposes 
of deduction it is expressly so stated. It is ex- 
pected that taxes under this statute will be paid 
without waiting a long time for the settlement of 
controversies and the conclusion of litigation. 
The expenses of administration cannot be deter- 
mined until the administration is nearly or quite 
completed. Itis provided by section 12 of the 
statute that, ifit is determined that the whole or 
a part of the tax paid ought not to have been 
paid, it shall be refunded. We are of the opinion 
that itis the better construction of the statute to 
hold that, for the purpose of determining 
whether the estateis taxable, the language is to 
be strictly followed, and that only the debts are 
to be deducted. Of course, for the purpose of 
determining on what amount the tax is to be 
computed, expenses of administration must be de- 
ducted, as the tax is to be paid only on the amount 
which passes to the successor or successors. Ex- 
cept as to the note and mortgage, the order will 
be, decree affirmed. 

Norr.—In connection with the principal case, it 
will be instructive to read the very recent decision of 
the Supreme Court of California in Stanford’s Estate, 
54 Pac. Rep. 259, which involves similar questions. In 
that case, however, the question was not as tothe right 
to tax property which had belonged to a non resident 
decedent, but concerned a discrimination among ben- 
eficiaries. It was held that an exemption discriminat- 
ing between resident and non-resident nieces and 
nephews was unconstitutional. It appeared that the 
collateral inheritance tax law (Act March 23, 1893, as 
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amended by St. 1897, p. 77), includes among thuse ex- 
empt from the tax “‘niece or nephew when a resident 
of this State.”” The position of this clause in the act 
shows that nieces and nephews were intended to be 
equally exempt with other enumerated relatives. It 
was held, that the invalid limitation, “‘when a resident 
of this State,’”’ should be rejected, and the statute con- 
strued asif such part had not been enacted. The 
California court said, in the course of their opinion: 
“‘Of the nephews and nieces who are appellants herein, 
seven are residents and citizens of other States, and it 
is contended on their behalf that the provision in the 
statute, as amended in 1897, which purports to exclude 
them from the exemption given to resident nephews 
and nieces, contravenes the provisions of section 2, 
article 4, of the constitution of the United States, 
which declares, ‘The citizens of each State shall be 
entitled to all privileges and immunities of citizens in 
the several States,’ and is, therefore, invalid. The 
charge imposed upon the inheritance by the statute 
under consideration is in the nature of an excise tax 
{In re Wilmerding’s Estate, 117 Cal. 281), but, by 
whatever name it is designated, the power to impose 
the charge is referable to the power of taxation, and 
the above provision of the constitution guaranties to 
the citizens of each State an immunity in any other 
State from the burdens of taxation upon their persons 
or property or occupations which that State does not 
impose upon the persons or property or occupations 
of its own citizens. Mr. Cooley says, Const. Lim., p. 
490, that this provision ‘secures in each State to the 
citizens of all other States the right to be exempt in 
property and person from taxes or burdens which the 
property or persons of citizens of the same State are 
not subject to.’ In Ward v. Maryland, 12 Wall. 418, it 
was held that a statute imposing a higher license tax 
for the sale of goods within the State of the non-resi- 
dent than was imposed upon the resident of the State 
was in violation of this section, and invalid. In de- 
fining the words ‘privileges and immunities,’ as used 
in the constitution, the court said: ‘Beyond doubt, 
those words are words of very comprehensive mean- 
ing, but it will be sufficient to say that the clause 
plainly and unmistakably secures and protects the 
right ofa citizen of one State to pass into another 
State of the Union for the purpose of engaging in law- 
ful commerce, trade or business without molestation, 
to acquire personal property, to take and hold real 
estate, to maintain actions in the courts of the State, 
and to be exempt from any higher taxes or excises 
than are imposed by the State, upon its own citizens.’ 
In Oliver v. Washington Mills, 11 Allen, 268, it 
was held that a statute of Massachusetts which 
required corporations to reserve from each of their 
dividends one-fifteenth part of whatever was pay- 
able to holders of stock residing out of the State, 
and to pay it into the State treasury, was vio- 
lative of this provision of the constitution; the 
court saying: ‘It is obvious that tha power of a State 
to impose different and greater burdens or imposi- 
tions on the property of citizens of other States than 
on the same property belonging to its own subjects 
would directly conflict with this constitutional provis- 
ion. By exempting its own citizens from a tax or ex- 
cise to which citizens of other States were subject, 
the former would enjoy an immunity of which the lat- 
ter would be deprived.’ See also Corfield v. Coryell, 
4 Wash. C.C. 381, Fed. Cas. No. 3230; Campbell v. 
Morris, 3 Har. & McH. 554; Crandall v. State, 10 Conn. 
344; Wiley v. Parmer, 14 Ala. 627. Section 1978 of the 
Revised Statutes of tbe United States provides: ‘All 
citizens of the United States shall have the same right 





in every State and territory as is enjoyed by white 
citizens thereof to inherit, purchase, lease, sell, hold 
and convey real and personal property.’ If, however, 
the State imposes upon the citizens of another State a 
tax upon their right of inheritance which it does not 
impose upon its own citizens, they do not have the 
‘same right’ to inherit property as is enjoyed by the 
citizens of that State. It must be held, therefore, 
that it is not within the power of the State, while ex- 
empting its own citizens from a tax upon their in- 
heritances to impose such tax upon the inheritances 
falling to citizens of other States.’”? Questions grow- 
ing out of statutes providing for the taxation of in- 
heritances, legacies and successions are of modern and 
growing interest, and it will be appropriate to call at- 
tention here tosome of the recent cases involving gen- 
eral principles on the subject: St. 1893, p. 193, estab- 
lishing a collateral inheritance tax, is not unconstitu- 
tional because it exempts inheritances not exceeding 
$500; the tax being on the right of succession, and 
hence not within the constitutional requirement that 
property shall be taxed according toits value. In re 
Wilmerding’s Estate (Cal.), 49 Pac. Rep. 181. St. 
1893, p. 193, establishing a collateral inheritance tax, 
is not unconstitutional, as a discrimination between 
persons standing in the same relation, merely because 
it does not tax inheritances by brothers and sisters of 
deceased, and does tax inheritances by children of 
such brothers and sisters, while Civ. Code, sec. 1386, 
provides that in certain cases the children of deceased 
brothers and sisters may take by represegtation, since 
such regulation of descent is not a classification for 
the purpose of taxation. Jn re Wilmerding’s Estate 
(Cal.), 49 Pac. Rep. 181. A tax on inheritances is not 
such a tax on property as is conte plated by Const. 
art. 10, sec. 8, providing that ‘all taxes shall be uni- 
form,” etc., but is a contribution which the State 
levies for itself as a condition on which the title to 
property shall pass on the death of the owner. In re 
House Bill No. 122 (Colo. Sup.), 23 Colo. 492, 48 Pace. 
Rep. 535. Act June 15, 1895 (Laws 1895, p. 301), di- 
viding the property of decedents’ estates into classes, 
and levying a tax by valuation on the right of succes- 
sion to certain classes at different rates, and exempt- 
ing other classes, is not in conflict with Const. 1870, 
art. 9, sec. 1, requiring that taxes shall be levied by 
valuation, so that every one shall pay atax in propor- 
tion to his property, and that the law shall be uniform 
as to the class on which it operates, since such tax 
operates uniformly on the property included in each 
class, and want of uniformity with respect to property 
of living persons is immaterial, because the right of 
succession by descent or devise is created by statute, 
and the State may impose conditions thereon. Koch- 
ersperger v. Drake (Ill. Sup.), 47 N. E. Rep. 3821. 


Stocks of a local corporation kept at the resi- 
dence of a non-resident owner are within 
Laws 1892, ch. 399, imposing a tax on the 


transfer by will of “property within the State,” 
though testator be a non-resident. Jn re Bronson, 
150 N. Y. 1, 34 L. R. A. 288, 44 N. E. Rep. 707. Bonds 
of a foreign corporation, kept with a safe deposit 
company in New York at the time of the death of the 
non resident owner, are subject to a succession tax, 
under laws 1892, ch. 399, sec. 1, imposing a tax on the 
transfer of property ‘“‘when the transfer is by will of 
property within the State and the decedent was & 
non resident;”’ and sec. 22, defining the word “‘prop- 
erty,’? as used in the act, as embracing all property 
“over which this State has any jurisdiction for the 
purposes of taxation;’’ and laws 1892, ch. 677, sec. 4, 
defining “‘personal property” as including “‘all writ 
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ten instruments themselves as distinguished from the 
rights or interests to which they relate by which any 
debt or financial obligation is created, acknowledged, 
evidenced wholly or in part.” In re Whiting’s Estate, 
150 N. Y. 27, 384 L. R. A. 232, 44 N. E. Rep. 715. Where 
anon-resident at the time of his death kept an account 
as trustee of an estate in a bank in New York, in 
which account individual money of his own was also 
deposited, his estate is subject to a tran-fer tax on the 
amount of such individual deposit. Jn re Houdayer’s 
Estate, 150 N. Y. 37, 34 L. R. A. 235, 44 N. E. Rep. 718. 
The property ‘“‘which shall pass by sale or gift, made or 
intended to take effect in possession or enjoyment after 
the death of the grantor,” ete., within the meaning of 
the collateral inheritance law, is such only as passes 
in transactions which are in fact gifts, though in form 
sales, and the act does not restrict the right to dispose 
of property by sale for a valuable consideration. 
Hagerty v. State (Ohio Sup.), 45 N. W. Rep. 1046. 
Lands in another State are not subject to collateral in- 
heritance tax, notwithstanding direction tothe execu- 
tors to sell the lands, where a time in the future is 
specified therefor. Zn re Handley’s Estate, 181 Pa. St. 
839, 37 Atl. Rep. 587. 








JETSAM AND FLOTSAM. 


BANKRUPT LAW—CONSTRUCTION OF SECTION 67. 


Some confusion may likely arise with students and 
practitioners under the Bankrupt Act of 1898, when 
they carefully read and study section $7, with its sub- 
sections C and F. Jnter alia, the section deals with 
liens created by suits at law or in equity (including 
liens by attachments and confessed judgments) begun 
against a person within four months before voluntary 
or involuntary proceedings in bankruptcy are com- 
menced. If an adjudication in bankruptcy follows, 
such liens are dissolved by force of the act if (1) it 
appears that the lien was obtained and permitted, 
while the defendant, in the suit or proceeding, was 
insolvent (as defined by the act), and that its exist- 
ence and enforcement will work a preference; (2) or 
if the parties, beneficiaries, have reason or cause to 
believe that the defendant was insolvent and in con- 
templation of bankruptcy; or (8) if the lien was 
sought and permitted in fraud of the provisions un- 
der the Bankrupt Act. 

Subsection F uses mandatory language which adds 
confusion to the section, but this subsection must be 
construed with subsection C above detailed, and 
must be read as if subsection F were a part of sub- 
section C, and were immediately following it. Sub- 
section F would seem to provide that all liens, ob- 
tained within four months prior to the bankruptcy, 
will be absolutely deemed null and void, in case a 
bankruptey adjudication results. But such legisla- 
tion would likely be arbitrary and unconstitutional, 
unless the annulment of liens were based upon some 
act in contravention of the policy incident to bank- 
ruptcy legislation. 

The law of 1898 is less severe upon this point than 
was the bankruptcy law of 1867, as will be seen by a 
close reading of subsection C, which requires that 
the parties, beneficiaries, must be proved to have had 
reasonable cause to believe that the person was in- 
solvent and in contemplation of bankruptcy. 


It must always be remembered that insolvency un- | 


der this act means that the aggregate of the bank- 





rupt’s property (exclusive of any property which he 
may have conveyed, transferred, concealed or re- 
moved, or permitted to be concealed or removed with 
intent to defraud, hinder or delay his creditors) shall, 
at a fair valuation, be sufficient in amount to pay his 
debts. (Chap. 1, Def. 15.)—National Corporation 
Reporter. 








BOOKS RECEIVED. 


Forms of Pleading in Actions for Legal or Equitable 
Relief, Prepared with Especial References to the 
Codes of Procedure of the Various States, and 
Adapted to the Present Practice in many Com- 
mon Law States. By Austin Abbott, LL. D. Com- 
pleted for Publication after his Decease by Carlos 
C. Alden, of the New York Bar. Professor of 
Pleading in the Law Department of the New York 
University. In two volumes, Vol.1. New York, 
Baker, Voorhis & Company, 1898. 





HUMORS OF THE LAW. 





The following question is said to have been pro- 
pounded by the Supreme Court of Ohio in an exami- 
nation for admission to the bar, held in June last: 
“A, desiring six beef cattle, employed a drover to 
purchase the same for him. The drover sent out his 
buyer to purchase these six, and also to purchase six 
other beef cattle for the druver himself. The buyer 
purchased the twelve cattie according to instructions, 
but by mistake delivered five of them to A and seven 
of them to the drover, his employer. Before A dis- 
covered the error one of the seven cows delivered to 
the drover gave birth to a calf. What are the re- 
spective rights of the drover and A in the calf?” 
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1. ACCORD—Compromise and Settlement.—A stated 
account of transactions had under acontract, whereby 
acertain sum was found to be due ‘‘after allowing 
and deducting all credits, set-offs or claims due the 
consignee by reason of any and all matters growing 
out of the business, or otherwise,” includes a claim 
for damages for breach of the contract, where a con- 
sideration of the subject was had at the time of the 
settlement.—WILLIAM DEERING & CO. V. SECHLER, 8S. 
Dak., 76 N. W. Rep. 3811. 

2. ADVERSE POSSESSION—Presumption.— In an ac- 
tion for possession of Jand which has been held by a 
stranger for more than 20 years, where there is no evi- 
dence that his possession was permissive, or in subor- 
dination to plaintiff’s rights, it is presumed to have 
been adverse,—SATCHER V. GRICE, S. Car., 31S. E. Rep. 3. 

8. APPEAL — Notice — Attorney. — Notice of appeal 
served on the attorney of a party who has died is in- 
sufficient, he not having been retained by decedent’s 
administrator, substituted as a party.—HOLT v. IDLE- 
MAN, Oreg., 54 Pac. Rep. 279. 

4. ASSAULT AND BATTERY—Justification.—One has no 
right to take a paper from the person of another by 
force or threats, even if he hasa right to the posses- 
sion thereof.—SABRE V. MoTT, U.S.C. C., D. (Vt.), 88 
Fed. Rep. 780. 

5. ASSIGNMENT FOR CREDITORS—Compensation.—Al- 
lowance to assignee for creditors of compensation is 
within the sound discretion of the court. Hill’s Ann. 
Laws, § 3180, authorizing it to allow him such commis- 
sion as may be considered just and right.—IN RE 
WOODALL, Oreg., 54 Pac. Rep. 209. 

6. ASSIGNMENTS FOR CREDITORS — Partial Assign- 
ments.—Under Pamph. Acts 1892-93, p. 1046, providing 
that a conveyance by a debtor of ‘‘substantially all of 
his property” in payment of a prior debt, by which a 
preference is given to the creditor, shall inure to the 
benefit of all his creditors, a bill to have conveyances 
made in payment of prior debts declared to be in trust 
for the benefit of all creditors must show that substan- 
tially all of the property of the debtor subject to pay- 
ment of his debts was transferred.—BANK OF OPELIKA 
v. K ZER, Ala., 24 South. Rep. 11. 


7. BANKS—Certificate of Deposit.—A bank to whom 
its own certificate of deposit has been presented for 
payment by another bank, to whom it had been for- 
warded for collection by a third holder thereof, can- 
not, when it has refused payment, and declined to re- 
turn the certificate to the agency bank, from whom it 
had obtained possession through presentation for 
payment, have dismissed an action brought by the 
latter to obtain either payment of the certificate or its 
return to the agent on an exception that the plaintiff 
has no right of action.—PEOPLK’S STATE BANK V. ST. 
LANDRY STATE BANK, La., 24 South. Rep. 14. 

8. BILL AND NOTES—Attorneys’ Fees.—When a prom- 
issory note contains an agreement to pay “all costs of 
collection, including 10 per cent. attorneys’ fees,” the 
attorneys’ fees so provided for amount to 10 per cent. 
on the principal and interest of the note.—MORGAN V. 
KIsER, Ga., 318. E. Rep. 45. 

9. BILLS AND NOTES—Miukers.—A note reciting, “we 
promise to pay,” and signed by a corporation and by 
several persons, with the words ‘‘as stockholders” 
after their names, and the word ‘‘trustee” after the 
names of some of them, is the note of such persons as 
well as of the corporation, their signing not being in a 
representative capacity, or in ratification of the act of 
the officers of the corporation.—SaVINGS BANK OF SAN 
DIEGO COUNTY V. CENTRAL MARKET CO., Cal., 54 Pac. 
Rep. 273. 

10. BONA FIDE PURCHASER—Notice.—Possession of 
one who has the legal title, and has by parol bought 





the equitable title, is notice to one taking a deed from 
the former equitable owner, and prevents his claiming 
as bona fide purchaser.—DU VaL Vv. WILMER, Md., 41 
Atl. Rep. 122. 

1l. BUILDING AND LOAN A®SSOCIATION.—A member 
of a building and loan association who has received 
a loan or advance upon his stock, and who has hy- 
pothecated the stock as security for the loan, by an 
absolute transfer of the same to the company, does 
not thereby lose his membership in the association. 
—BoyD v. ROBINSON, Ga., 318. E. Rep. 29. 

12. CHATTEL MORTGAGE—Accounting.—A mortgagee 
of sheep, to secure a note due nine months after date, 
whotwo months after Said date tukes possession of 
the sheep under the provision that, if he ‘‘at any time 
deem himself insecure,’’ he may take possession of 
the property and sell the same, and out of the proceeds 
retain the amount of the note, and pay any overplus 
to the mortgagor, must account fer their value at the 
time he takes possession, though he does not sell till 
maturity of the ncte, when their value was less, owing 
to depreciation in the sheep market.—LOMaxX V. WALK, 
Oreg., 54 Pac. Rep. 199. 

13. CHATTEL MORTGAGES—Transfer of Property.—An 
owner of boats to be sold in libel proceedings, desir- 
ing to purchase them, obtained a loan with the agree- 
mnent that, on the purchase being made, he wasto give 
a bill of sale of the boats to the lender, who was to 
hold them as security fora given period, and receive 
for his trouble an agreed sum when they should be re- 
deemed. The bill of sale was given, and the owner 
was permitted to operate the bouts during the time on 
condition that they should be kept out of debt. Held, 
that the owner’s interest under the bill of sale was 
that of mortgagor.—MURPHY V. CHARLTON, Mich., 76 
N. W. Rep. 305. 

14. CONSTITUTIONAL Law — Contracts.—An institute 
incorporated for the promotion of the mechanic arts, 
and holding its property in its own right, and manag- 
ing its business according to its discretion within the 
limitations of its charter, is a private corporation, 
notwithstanding an act renewing its charter granted it 
an annual appropriation. A municipality entered into 
a contract witha private institute organized for the 
promotion of the mechanic arts for the instruction of 
certain pupils for a certain period. The contract pro- 
vided that each member of the council ehould annu- 
ally appoint one pupil, and required certain municipal 
officials to annually, or oftener, inspect ‘‘the condi- 
tion and manner” in which the institution was fulfill- 
ing its contract, and, if satisfactory,to pay the insti- 
tution acertainsum. Held, that the contract did not 
impair the right of the institute to refuse to admit col- 
ored pupils.—STATE V. MARYLAND INST. FOR PROMO- 
TION OF MECHANIC ARTS, Md., 41 Atl. Rep. 126. 

15. CONTEMPT— Refusal to Testify.—A judge of probate 
has power to commit a witness for contempt who, 
having been duly subpenaed before him for that pur- 
pose, refuses to be sworn orto give his deposition.— 
IN RE ABBOTT, Okla., 54 Pac. Rep. 319. 

16. CONTRACT.—Under a contract (induced by indebt- 
edness of plaintiff to defendant on a note) that defend- 
ant shall rent premises, advance and pay the rental, 
furnish the seed wheat, advance the money for har- 
vesting and furnish the sacks forthe crop, and that 
plaintiff shall plow and seed the land, care forthe crop 
until ready for harvest, furnish the assistance for har- 
vesting, and out of the proceeds of the crop repay de- 
fendant all moneys advanced by him for seeding, har- 
vesting, sacking, hauling and rent, and, if sufficient re- 
mained, pay bim the amount due on the note, any sur- 
plus belongs to plaintiff; the ultimate effect of the 
contract being a leasing by him from defendant.—HaR- 
GETT V. BEARDSLEY, Oreg., 54 Pac. Rep. 203. 

17. ConTRACT—Building Contracts.—A provision in @ 
building contract that “any questions that may arise 
astothetrue intent and meaning of the said plans 
and specifications” shall be determined by the archi- 
tect does not authorize him to decide a disputed 





inside 


lesa aa ee 





oe Oo ee ama @ @ maaeoeaa é 


corte da 6A e@e eS & 4 


ye 











VoL. 47 


CENTRAL LAW JOUKNAL. 





353 








method of measurement of brick used in the walls.— 
WALKER V. SyMs8, Mich., 76 N. W. Rep. 320. 

18. CONTRACT — Damages. — A breach by a railroad 
company of an executory contract, into which it was 
under no legal duty of entering, to furnish the other 
contracting party with transportation from one point 
to another, isnot atort,and does not give rise to an 
action ex delicto.—LOUISVILLE & N. R. Co. V. SPINKS, 
Ga., 308. EK. Rep. 968. 

19 ConTRaCT—Purol Evidence.—Courts will not ad- 
mit evidence on the trial of an action based on a writ- 
ten contract, the effect of which would be to vary its 
terms from their plain intent and meaning.—PRICE V. 
WEED, N. M., 54 Pac. Rep. 2381. 

20. CONTRACT FOR BENEFIT OF THIRD PARTY—En- 
forcement.—A promise to pay to a third person a debt 
due him by the promisee may be enforced by the 
promisee against the promisor without waiting forthe 
third person to sue thereon.—TRICE V. YOEMAN, Kan., 
54 Pae. Rep. 288. 

21. CORPORATIONS — Insolvency — Preferring Direct- 
ors.—Where a director who was controlling stock- 
holder obtained a judgment against his corporation, 
and by a 1 vy secured a llen on practically all of the 
assets for the purpose of preferring himself to other 
ereditors when the corporation was insolvent, it was a 
violation of his duty as trustee of corporate funds for 
the creditors, and his assignee pendente lite with notice 
muy be required to pay the proceeds over for distribu- 
tion among all the creditors.—TENNANT V. APPLEBY, 
N.J., 4l Atl. Rep. 110. 

22. CORPORATION —Railroads—Consolidation.—Where, 
by reason of the consolidation of two corporations, one 
of them goes entirely out of existence, and no arrange- 
ments are made respecting the liabilities of the one 
which ceases to exist, the corporation resuiting from 
such combination will, as a general rule, be entitled to 
all the property, and answerable for all the liabilities, 
of the corporation thus absorbed.—TOMPKINS V. AU- 
GUSTA SOUTHERN R. Co., Ga., 308. E. Rep. 992. 

28. COUNTY WARRANTS — Presumption of Validity.— 
Warrants issued by a board of county commissioners 
having authority to allow claims against the county, 
in payment of c aims re gularly allowed, are prima facie 
evidence of the just indebtedness of the county; and 
where a warrant in suit purported to be issued in pay- 
ment for the services of an attorney previously em- 
ployed by the board, and was in itself reasonably in 
amount, the fact that other warrants, aggregating a 
large amount, were also issued on the same duy to the 
same person, does not authorize the court to withdraw 
from the jury the qguestion of the validity of the war- 
rantin question, and direct a verdict on the assump- 
tion of its invualidity.—SPEER V. BoaARD OF CuUNTY 
COMRS. OF KKAKNEY County, Kan., U. 8. C. C. of App., 
Eighth Circuit, 88 Fed. Rep. 749. 

24. CRIMINAL EVIDENCE — Homicide — Witnesses.— 
Neither Const. art. 1,§ 12, declaring that un accused 
Shall not be compelled to testify against himself, nor 
Hill’s Ann. Laws, § 1865, givivg an accused at his own 
request, and not otherwise, the right to appear as a 
witness, the wuiver of the .right not to create a pre- 
sumption against him, and providing that an accused, 
when offering his testimony, ‘‘shall be deemed to huve 
given tothe prosecution aright of cross examination 
upon all facts to which he has testified tending to bis 
conviction or acquittal,” p: ecludes the State, on cross- 
eXamination of accused, from laying the foundation 
for an impeachment based on contradictions between 
his testimony atthe trial and atthe preliminary ex- 
amination.—STATE V. BaRTMKSS, Oreg., 54 Pac. Rep. 167. 

25. CRIMINAL Law — Accomplice—Receiving Stolen 
Goods.—Participation inthe commission of the same 
Criminal act and in the execution of a common crim- 
inal intent is necessary to render one criminal, in a 
legal sense, an accomplice of another; and if between 
two persons who may be engaged in a criminal enter- 
prise, in the execution of which two separate offenses 
May be committed, there is not this concurrence of act 








and intent, though each may commit a crime, neither 
is, in legal contemplation, an accomplice with the 
other.—SPRINGER V. STATE, Ga., 30 8. E. Rep. 971. 

26. CRIMINAL LAw—Appeal by State.—Appeal by State 
does not lie from order overruling its demurrer to a 
plea; it being limited, by Hill’s Ann. Laws, §§ 1427, 1430, 
to appeal from judgment for defendant on demurrer to 
indictment and an order arresting judgment.—STaTE V. 
MINNICK, Oreg., 54 Pac. Rep. 223. 

27. CRIMINAL Law—Compounding Crime.—It is no de- 
fense toa prosecution forthe violation of Hill’s Ann. 
Laws, § 1839, making it an offense for a person having 
knowledge of the commission of acrime to receive a 
gift with the understanding that he would compound 
or conceal such crime, that the person, in violation of 
his agreement, subsequently institutes a prosecution. 
—SraTE V. ASH, Oreg., 54 Pac. Rep. 184. 

28. CRIMINAL Law—Disturbing Public Worship—Evi- 
dence.—A churge in an indictment, that the accused 
disturbed a congregation of persons lawfully us- 
sembled for divine service ‘‘at” a named church, is 
sustained by proof that he disturbed a congregation so 
assembled fur such parpose at a bush arbor near such 
church, both places being within the jurisdiction of 
the court.—MINTER V. SraTK, Ga., 30S. E. Rep. 989. 

29. CRIMINAL PxACTICE — Information — Burglary— 
Larceny.—Burglary with intent to commit larceny and 
the larceny itself may be charged in one indictment.— 
ACKERMAN V. STATE, Wyo., 54 Pac. Rep. 228. 

30. DaMaGES—Interest—Unliquidated Claims.—Under 
the stutute, interest is not demandable on unligqudated 
claims.—SMITH V. TORNER, Oreg., 54 Pac. Rep. 166. 


31. DECKIT — False Bepresentations.—False repre- 
sentations relating to easements or appurtenances to 
land, affecting its value, which were made by the owner 
of such land to another with intention to deceive, and 
which actually did deceive himto his injury, and in- 
duce him to purchase the property for more than its 
value, will givea right of action of deceit tojthe vendee 
aguinst the vendor, when the falsity of such representa- 
tions could not have been ascertained by an examina- 
tion of the premises purchased.—FENLEY Vv. Moopy, 
Ga., 308. E. Rep. 1002. 

32. DELICATION OF STREETS.—A dedication of a street 
presumed from implied covenants ina deed jarising 
from calls for the street as a boundary line is defeated 
where ths grantee, before the street is opened or used 
by the public, obtains a deed of the fee of the land des- 
ignated as a street, thereby rescinding the covenant.— 
STORY V. ULMAN, Md., 41 Atl. Rep. 120. 

33. DEED—Acknowledgment—Validity.—A grantee in 
a deed is incapable of taking or certifying an acknowl- 
edgment of it for recordation.—IRON BELT BUILDING & 
LOAN ASSN. V. GROVES, Va., 318. E. Rep. 23. 

34. DEED — Boundaries.—Under a deed bounding the 
land therein conveyed by an artificial pond, which had 
been in existence for more than 40 years, and which 
had thus become a permanent body of water, and was 
still being kept up and maintained as such, its waters, 
however, ebbing and flowing, from time to time, 80 as 
to leave a margin of land between its high and low 
water marks, the line of the land so conveyed did not 
extend to the thread of the stream from whose waters 
the pond was formed, but only to the low-water mark 
of the pond at the date of the execution of the deed.— 
BOARDMAN V. Scott, Ga., 308. E. Rep. 982. 

35. DivorcE — Grounds.—It is no ground for divorce 
that plaintiff was unable to get along with defendant’s 
son by aformer marriage, who was impudent, saucy, 
and sometimes abusive, to her, and that defendant re- 
fused to send away his son when plaintiff said one of 
them must go, and that on her returning, and attempt- 
ing to enterthe house, she was prevented by the son 
from doing 80; the conduct of the son not having been 
encouraged or approved by defendant.—NICKERSON V. 
NICKERSON, Oreg., 54 Pac. Rep. 277. 

86. EJECTMENT — Town-lLot Occupant.—An occupant 
of a town lot, before the legal title has passed from the 
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government, can maintain a suit in ejectment against 
one who isin possession thereof, as his tenant; and 
such tenant is estopped from in any way questioning 
bis landlord’s title.—SHY V. BROCKHAUSE, Okla., 54 
Pac. Rep. 306. 

87. EMINENT DOMAIN — Pleading.— Where condemna- 
tion proceedings are regular, and appeuled by the land- 
owner to the district court, the filing of pleadings rests 
wholly within the judicial discretion of the trial court. 
—SOUTHWESTERN MINERAL Ry. CO. V. RUSSELL, Kan., 
54 Pac. Rep. 140. 

38. Equity — Intervention.—An intervener in an 
equity suit, prayivg for relief, both legal and equitable, 
is bound to give effect to all of the equitable rights in 
the subject-matter of the controversy which the de- 
fendant in the intervention may lawfully set up against 
him. One who avails himself of a remedy in a court 
of equity is as much bound by the maxim that he who 
asks equity must do equity as one who is asserting in 
such court a pure equity right.—-CHARLESTON & W. C. 
Ry. Co. v. HUGHES, Ga., 30S. E. Rep. 972. 

39. ESTOPPEL BY DEED — Mortgages.- If one gives a 
mortgage on land in his possession, to which he at the 
time has no title, but afterwards acquires title to the 
same, such title enures to the benefit of the mortgagee; 
and the mortgage lien attaches to the land, us against 
the mortgagor, the moment the mortgagor’s title 
thereto is acquired.—HILL Vv. O'BRyYaN, Ga., 30 S. E. 
Rep. 996. 

40. EVIDENCE — Best and Secondary — Notice.—To 
show that defendants bad purchased propeity subject 
to a landlord’s lien with notice, the fact that the seller 
and tenant bad given them a mortgage on crops raised 
on the rented place, which was known and called by a 
certain name, may be shown by parol; such evidence 
being collateral to the main issue, and not within the 
rule requiring the highest and best evicence.- Fox- 
WORTH V. BROWN, Ala., 24 South. Rep. 1. 


41, EXECUTION—Exemptions.—A non-resident as well 
as a resident of the State is entitled to the exemption 
of household goods given by Hill’s Ann. Luws, § 282, 
subd. 4, ‘‘if owned by a householder, and in actual use 
or kept for use by and for his family,or when being 
removed from one habitation to another on a change 
of residence.— BOND Vv. TURNER, Oreg., 54 Pac. Rep. 
158. 

42. EXECUTION—Payment.—It is immaterial that an 
execution debtor dots not offer an account as part 
payment of the execution, if it is taken and accepted 
by the creditor from the sberiff as such payment, and 
the debtor subsequently acquiesces therein.—BakRR V. 
RADER, Oreg., 54 Puc. Rep. 310. * 


43. EXECUTION SALE— Rights of Purchaser.—Where a 
sale of land is had by a levying officer under process 
issued from a court of competent jurisdiction, regular 
on its face, and after proper levy and due advertise- 
ment within the legal hours of sale on a regular sale 
day, the purchaser at such sale is entitled to the pos- 
session of the property; and an order of the superior 
court directing the sheriff to dispossess the defendant 
in fi. fa., and to put such purchaser in possession, was 
legal and proper.—SUITLES V. SEWELL, Ga., 31 S. E. 
Rep. 41. 

44. FraupDs, STATUTE OF—Contract.—Contract signed 
by S und I, reciting that they enter into the following 
agreement: ‘‘S agrees to deliver a certain pasture to I 
for $100 per year for two years from date, the same to 
be paid on or befori October Ist of each year; S also 
to deliver to I during said time all over a certain 
amount of hay raised each year on certain land, for 
$10 per ton, on or before October Ist of exch year, and 
I agrees that S can huve the use of Certain land’’— sat- 
isfles the statute of frauds as tothe agreement of | to 
take the pay forthe pastare and hay.—STUBBLEFIKLD 
v. [IMBLER, Oreg. 54 Pac. Kep. 198. 

45. FRAUDS, STATUTE OF — Contract to be Performed 
Within a Year.—A contract to keep a horse « yeur for 
jts use, made several duys before delivery of the horse. 





is not within the statute of frauds, as one not to be 
performed within a year from the time it was made, 
as, while the expectation of the parties was that more 
than a year would elapse before its full performance, 
it would have been fully performed within a year, had 
the horse died within that time.—MARTIN V. BaTCHEL- 
DER, N, H., 41 Atl. Rep. 83. 


46. FRAUDS, STATUTE OF—Promise to Answer for De. 
faut of Another.— A building contractor employed 
another to do the plastering. The plasterer told the 
owner of the premises that he would not do the work 
unbless the latter would pay him, because he did not 
think the contractor good; whereupon the owner said 
he wceuld pay the plasterer if he did the work. Held, 
that unless the plasterer’s agreement with the con- 
tractor was abandoned, the promise of the owner was 
collateral thereto, and void, under the statute of 
frauds.— WILHELM V. Voss, Mich., 76 N. W. Rep. 308. 


47. GARNISHMENT — Examination of Garnishee.—2 
How. Ann. St. §8061, provides for an oral exumination of 
a garnishee on notice of from three to ten days, and also 
that the notice shall be served and service proved in 
the same manner as in cases of service of the declara- 
tion in cases commenced by declaration. Held, that 
a non-resident garnishee cannot be required to submit 
to an oral examination on a notice of from three toten 
duys.—RANIVILLE V. GROVE, Mich., 76 N. W. Rep. 307. 


48. GIFTS— Delivery._One about to commit suicide 
indorsed securities and sealed them in an envelope di- 
rected to a friend, with whom he was living, and laidit 
on a table, leaving a note to the friend containing di- 
rections as to the delivery of another letter and in- 
closure. The two slept in opposite parts of the house, 
and the friend reached the felo de se shortly after the 
shooting, but the latter became unconscious, and died 
without making further reference to the gift. Held, 
that there wus no delivery, ard this though the donee 
picked up the envelope during the lifetime of de- 
ceused, where he delivered it to another, and did not 
open it until after the death. — LIEBE Vv. BATTMAN, 
Oreyg., 54 Pac. Rep. 179. 


49. GIFTS CAUSA MORTIS—Delivery.—Delivery of an 
instrument inform of bill of sale, intended as a gift 
causa mortis of articJes present and capable of delivery, 
is not a sufficient delivery.— KNIGHT V. TRIPP, Cal., 54 
Pac. Rep. 267. 

50. HUSBAND AND WIFE—Curtesy — Vested Right.— 
Under Gen. St. ch. 52, art. 4, § 1, the husband, on the 
birth of issue of the marriage, ucquired a vested right 
to a life estate in the wife’s land upon her death, and 
the married woiman’s act of 1894 Cannot operate retro- 
spectively, go as to devest the husband of thut right; 
the marriage and birth of issue having taken place, 
and the land having been acquired, prior to the time 
at which that act took effect.—MITCHELL V. VIOLKTT, 
Ky., 47S. W. Rep. 195. 

51. INJUNCTION — Jurisdiction — Mandamus. — As 
against a bill to enjoin the delivery of bounds illegally 
issued by a town in aid ofa private enterprise, it can- 
not be said that there is an adequate remedy at law.— 
DoDGE V. VAN BUREN CIRCUIT JUDGE, Mich., 76 N. W. 
Rep. 315. 

52. INJUNCTION—Use of Trade Name.—A preliminary 
injunction will not be allowed where the complainant 
knowingly suffers the supposed injury to continue for 
two years without applying for relief, where the effect 
of the writ, if granted as applied for, will practically 
be to take away from the defendant a business largely 
created during the two years, and to give it to the 
complainant.—LEVI V. SCHOUENTHAL, N. J., 41 Atl. Rep. 
105. 

53. INJUNCTION PENDING DIVORCE. — An injunction 
will, in a meritorious case, lie, at the instance of a wife 
who is suing ber husband fora divorce on the grounds 
of cru 1 treatment and habitual intoxication, to re- 
strain him, not only from interfering with her prop- 
erty, but »lso from guing into her dwelling house, and 
euting und siceping therein, over her protest avd 
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against her consent.—LYON v. LYON, Ga., 318. E. Rep. 
34. 

54. INSURANCE—Agent.—An agent of a fire insurance 
company, authorized to contract for insurance in its 
behalf, cannot, without the company’s consent, be- 
come in his individual character the agent of a prop 
erty owner who desires to obtain insurance in that 
company. This is so for the reason that an agreement 
to act as agent for both of the parties would be an un- 
dertaking to perform inconsistent duties, and a mutual 
agency of this kind requires the consent of both par- 
ties. —RAMSPECK V. PATTILLO, Ga., 30S. E. Rep. 962. 

55. INSURANCE—Presumption as to Form of Policy.— 
Where nothing is stipulated in a preliminary agree- 
ment to insure so far as it respects the kind of policy 
to be issued, the law presumes that the parties con- 
templated the policy ordinarily employed by the com- 
pany to cover property of the kind designated in the 
agreement, and this whether insured sues in equity 
for specific performance of the agreement, and for 
damages in pursuance thereof,or at law directly on 
the agreement, for damages for a breach thereof in 
neglecting to issue the policy.—SPROUL V. WESTERN 
Assur. Co., Oreg., 54 Pac. Rep. 180. 

56. INSURANCE—Right to Enforce Policy.—A person 
holding the legal title to a life policy had an interest 
therein of an undivided one-fifth, as legatee of the ben- 
eficiury, and afurther interest to the extent of pre- 
miums paid by him under an agreement with the other 
legatees. Held, that his beneficial interests as well as 
the legal title passed to a trustee in insolvency for 
him, and the trustee was entitled to sue on the policy. 
—MCELROY V. JoHN Hancock Mot. LiFe Ins. CoO. OF 
Boston, Md. 41 Atl. Rep. 112. 

57. INTOXICATING LIQUORS—Illegal Sale.—An indict- 
ment under the general local option law which charges 
the accused with selling ‘‘alcoholic, spirituous and in. 
toxicating liquors, to-wit, whisky, brandy, rum, gin, 
ale, lager beer and wine, and other drinks which if 
drunk to excess will produce intoxication,” is not sus- 
tained by proof that the accused sold one-half gallon 
of blackberry wine made by him on his premises.— 
LoID v. STATE, Ga., 308. E. Rep. 961. 

58. JUDGMENT — Appearance — Foreign Judgment.— 
One pamed asa defendant in an action may legally 
appear therein by filing with the record a specific 
statement in writing, signed by him, waiving service 
and specifying that he entered his appearance in the 
case. Such an appearance by the defendant in a case 
pending in a court of a foreign State which has juris- 
diction over the subject-matter of the suit is sufficient 
to give the court jurisdiction of his person, and au- 
thorize it to render a general judgment against him, 
although he may have been in the State of his resi- 
dence at the time of signing the entryof appearance.— 
Epps V. BUCKMASTER, Ga., 308. E. Rep. 959. 

59. JUDGMENT — Injunction against Enforcement. — 
Enforcement of a judgment in a real action would not 
be enjoined on an allegation that there was intro- 
duced, to supply a missing link ina chain of title, an 
execution issued on a judgment between the same 
Parties in another action, and that plaintiff and his 
counsel were surprised, and, believing that it was a 
valid execution, and being misled, withdrew an ob- 
jection based on the fact ef such missing link.—HALL 
V. GRIFFIN, Ala., 24 South. Rep. 27. 

60. JuUDGMENT—Res Judicata.—An answer to a Dill 
to establish a boundary alleged that the same matters 
were in issue in a prior action of trespass between the 
Parties, in which defendants recovered judgment as 
Plaintiffs therein, but there was no proof of what evi- 
dence was introduced in the prior case, or of what the 
ground of recovery was. Held, that a defense of res 
judicata was not established.—CHERRY V. YORK, Tenn., 
478. W. Rep. 184. 

61. JUDGMENTS — Res Judicata—A new trial was 
granted on the ground thata finding of the existence 
of an oral contract on which an action on a claim dis- 
allowed in the probate court was based was not sus 








tained, and that the contract was in writing. Plaintiff 
moved to amend his claim so as to base it on the writ- 
ten contract, which motion was refused. He then 
sought to compel the allowance of the amendment by 
mandamus, which was denied. He then filed a claim in 
the probate court, based on the proposed amendment. 
Held, that the question was not res judicata by reason 
of the denial of the mandamus.—SULLIVAN Vv. Ross’ Es- 
TATE, Mich., 76N. W. Rep. 309. 


62. JUDGMENT — Revival—Scire Facias.—A judgment 
barred by statute of limitations of seven years cannot 
be revived by scire facias.—BROWNE & MANZANARIES 
Co. v. CHAVEZ, N. Mex., 54 Pac. Rep. 234. 


63. JUDGMENT — Void Judgment—Revival.—A man 
was made a party defendant by an amended deciara- 
tion in ejectment, and an appearance by attorney was 
atthe sametime entered for him, though he was in 
fact dead. The case was afterwards revived against 
his heirs by consent of the attorney, who also waived 
process, and appeared for them, though without au- 
thority to appear for either the deceased or the heirs, 
néither of whom had any knowledge of the action. 
Held, that ajudgment against the heirs was void.— 
MAURY’S TRUSTEE V. FITZWATER, U. 8.C. C.,D. (W. 
Va.), 88 Fed. Rep. 768. 


64. LANDLORD AND TENANT—Injuries to Premises.—A 
lessee in possession of property which is destroyed 
through another’s negligence may recover the value of 
its use forthe unexpired term of the lease.—TOWNLEY 
Vv. OREGON Ry. & Nav. Co., Oreg., 54 Pac. Rep. 150. 


65. LANDLORD AND TENANT—Lien for Rept.—Where a 
lease expressly provided that lessor should have a lien 
on all property of lessee for any rent due and unpaid, 
and a receiver was appointed for lessee, to continue in 
possession of the leased premises, the receiver took 
and held lessee’s property subject to the provision for 
the lien; and where the property of the insolvent lessee 
is afterwards sold by the receiver under an order of 
court, preserving whatever rights existed in favor of 
lessor, bis lien was transferred tothe proceeds of the 
sale,and was prior to the claims of other creditors and 
the costs of the receivership.—LINK BELT MACHINERY 
Co. v. HUGHKS, Ill., 51 N. E. Rep. 179. P 

66. LIFE INSURANCE POLICY—Premium Note.— Where 
an assured accepted and retained a policy for nearly 
two years after it was delivered without examining it, 
to see whether the secretary of the insurance company 
had signed a slip attached to the policy, setting forth 
the options assured was entitled to exercise, and with- 
out offering to rescind the policy, or complaining to 
the company or its agent for the omission, his deluy is 
unreasonable, and the omission is no defense to an ac- 
tion on bis premium note.—FENNELL V. ZIMMERMAN, 
Va., 31S, E. Rep. 22. 

67. MANDAMUS — Other Legal Remedy.—A _ decretal 
order vacating decrees pro confesso, which, in view of an 
agreement of the parties, is erroneous, will not be set 
aside on mandamus, inasmuch as there is an adequate 
remedy by appeal from the final decree.--EX PARTE 
CARLISLE, Ala., 24 South. Rep. 30. 

68. MANDAMUS AGAINST CITY COUNCIL.—A writ of 
mandamus was granted against members of a city coun- 
cil, as such, to levy atax. Held, that they could not 
prosecute u writ of error thereto as indivi: uals, or 
representatives of wards, but only as members of the 
council in its corporate capacity.—OSBORNE Vv. KaM- 
MER, Va., 318. E. Rep. 19. 

69. MASTER AND SERVANT — Assumption of Risk —A 
servant of a railroad company, though he may be, ina 
general sense, under the duty of obeying the orders of 
a conductor, is not bound to obey an order when so 
doing will manifestly subject him to peril. A general 
order from a conductor to a fisgman to “catch” a car 
will not justify the latter in attempting to do so at a 
time when the car is moving at an obviously danger- 
ous rate of speed. Especially is this so when the con- 
ductor, when giving the order, was not aware of the 
speed at which the car would be running when the flag- 
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man was expected to catch it, and was not present 
when the latter attempted to do so.—WHATLEY V. 
Macon & N. Ry. Co., Ga., 30S. E. Rep. 1003. 

70. MASTER AND SERVANT — Assumption of Risks by 
Servant.—A workman employed by railroad receivers 
asa bridge builder assumes all the ordinary risks in- 
cident tothat employment, including the risk of the 
falling of a bridge atthe critical time of adjusting its 
bearings after taking out the false work.—YAGKR'S 
ADMR. V. THE RECEIVERS, U.S.C. C.,E.D. (Va.), 88 
Fed. Rep. 772. 

71. MKCHANIC’s LIEN—Statement.—In order to estab- 
lish a mechanic's lien, the statement filed for that pur- 
pose must substantially comply with the statute; and 
where the lien claimant files in the office of the clerk 
of the district court of the county ip which the land is 
situated a statement setting forth the amount claimed, 
the items thereof, the name of the owner, the name 
of the contractor, the name of the Claimant, and the 
description ofthe property, so asto enable a party 
familiar with the locality to identify the premises in- 
tended to be described with reasonable certainsy, 
verified by affidavit, it will be sufficient.—BLANSHARD 
v. SCHWARTZ, Okla., 54 Pac. Rep. 303. . 

72. MORTGAGES.—A mortgagor was bound by the 
mortgage to pay the taxes on the property. The prop 
erty was sold for taxes, and the mortgagee purchased, 
not for the purpose of holding the tax title against the 
mortgagor, but to protect bis interest. Held, thut the 
mortgagee was entitled, in a suit to foreclose, to a de- 
cree for the amount thus p+id.-— STINSON V. CONNKCTI- 
curt MOT. LIFE Ins. Co., Ill.,51 N. E. Rep. 193. 

73. MORTGAGE FORECLOSURE.—Where land bounded 
on a lake, as shown by the public surveys, was, after 
being mortgaged to pluintiff, conveyed to N, who 
agreed to pay the mortgage as part of the purchase 
price, and who thereafter obtained a deed from the 
State for the bed of the lake as swamp land, and then 
mortgaged it to W, plaintiff in suit to foreclose its 
mortgage may, without violation of the principle 
against litigating in such suits questions of paramount 
title, have determined, as between it and W, whether 
its mortgage covered land to the middle of the luke, as 
claim d under the doctrine of riparian rights.—FarRM. 
ERS’ & TRADERS’ NaT. BANK V. GaTES, Oreg., 54 Pac. 
Rep. 205. 

74. MORTGAGES—Redemption—Foreclosure.—A mort- 
gage bond maturing in two years with an option of the 
mortgagee to declure it due on default of any payment 
of interest was secured by a mortgage witha clause 
**that the parties of the first part shall have the right 
to redeem any or all’ «f the mortgaged property 
“at any time prior to the two years hereinbefore men- 
tioned” on payment of sums ce:itain to be applied on 
the mortgage debt. Held, that the equity of redemp- 
tion runs to the maturity of the bond, irrespective of 
an exercise of the mortgagor’s option, or of the fact 
that under 2 Gen. St. p. 2112, par. 47, requiring foreclos- 
ure to be the first remedy to enforce such debt, his 
legal remedy is postponed.—PHILLIPS V. YOUMANS, N. 
J., 41 Atl. Rep. 104. 

75. MUNICIPAL CORPORATIONS—Contract Ultra Vires. 
—The defendant, a municipal corporation, entered into 
a contract with the plaintiff to go to Washington to 
present facts and reasons tothe secretary of the in- 
terior to induce said officer to require the location of a 
railroad upon a line running through the limits of the 
territory of the defendant corporation, and agreeing 
to pay the plaintiff for said services. Held, that said 
contract was not in furtherance of any purpose for 
which the defendant corporation was created, nor 
within the general scope of its powers; that it was 
therefore, ultra vires and void, and no recovery could 
be had thereon.—FIELD V. CITY OF SHAWNBE, Okla., 54 
Pac. Rep. 318. 

76. MUNICIPAL CORPORATIONS — Division — Property 
Rights.—On a division of a municipality, in the absence 
of legislative regulation, each portion will hold in 
severalty for public puiposes the public property 





which falls within its limits.—PRESCOTT V. TOWN OF 
LENNOX, Tenn., 478. W. Rep. 181. , 

77. MUNICIPAL CORPORATIONS— Officers De Facto.—A 
municipal government which is organized under an 
act of the legislature which is subsequently adjudged 
to be unconstitutional is a government de facto, and its 
officers are officers de facto, and its authority must pre- 
Vail and be respected until the attorney general inter- 
poses by quo warranto, and secures tbe actual ouster 
and removal of the incumbents in office.—STaTgE vy. 
MayYOk, ETC. OF TOWN OF DOVER, N. J., 41 Atl. Rep. 98. 


78. MUNICIPAL CORPORATIONS — Taxation.—Radford 
City Charter, § 45, providing that property shull be as- 
sessed ata valuation irrespective of the value as as- 
sessed for the purposes of State taxation, and contain. 
ing no provision by which the owner may have its 
Value, as ascertained under said charter, reviewed and 
corrected, violates Const. U. 8. 14th Amend., as depriy- 
ing the owner of bis property without due process of 
law.—HKTH Vv. CITY OF RADFORD, Va., 318. E. Rep. 8. 


79. NEGLIGENCE—Injury to Minor—Action by Parent. 
—A tortious act which deprives a minor of his ability 
to render valuable services will give the parent aright 
of action against the wrongdoer; although such tort 
may result in the death of the minor, and although at 
the time ofthe injury he may be serving, for a viola- 
tion of a penal law, a term in the chain gang, which ex- 
pires in a short time, and before his majority.—AMos 
v. ATLANTA Ry. Co., Ga., 318. E. Rep. 42. 


80. PARTNERSHIP — Dissolution.—Where four of the 
members of a banking partnership transfer their in- 
terests tothe two remaining partners, who execute a 
bond to the retiring partners obligating themselves to 
pay all claims against the bank, and a depositor con- 
tinues to do business with the reorganized firm, and is 
credited with the amount of his claim against the old 
firm, and, afterthe new firm becomes insolvent, it re- 
turns among its liabilities his entire claim, and he ob- 
tains a personal judgment against each of the six part- 
ners, he is not thereby deprived of his right to partici- 
pate in the assets ofthe new firm.—WEIL V. JAEGER, 
Ill., 51 N. E. Rep. 196. 


81. PASSENGER —Proximate Cause — Negligence.—A 
passenger on a car, in attempting to close a door 
which had been left open for some time, and was caus- 
ing discomfort because of cold air, was injured by rea- 
son of a sudden lurch of the car, which precipitated 
him through the doorway. Held, that the injury was 
the direct and logical result of the carrier’s negligence 
in not closing the door, and hence the carrier was lia- 
ble, although the lurch of the car was the immediate 
cause of the injury.—DENVER & R. G. R. Co. V. BEDELL, 
Colo., 54 Pac. Rep. 281. 

82. PLEADING—Negligence—Joinder.—To allege three 
distinct acts of negligence in one count, either one of 
which would give a cause of action prima facie—one 
based on a city ordinance, one on a State statute, and 
the other on negligence at common law,—is bad plead- 
ing under the Missouri Code; and a motion to compel 
Plaintiffs to elect on which cause of action they will 
rely is well taken.—MaTz v. CHicaGo & A. R. Co., U. 
8. C. C., W. D. (Mo.), 88 Fed. Rep. 770. 

83. PLEADING AND PROOF—Variance.—Where the con- 
tract declared on was an agreement by the plaintiff to 
invent and patent a machine to print, cut, and fold 
cloth, and the defendant was to purchase the patent at 
an agreed price, and the evidence introduced on the 
trial by the plaintiff showed the designing and con- 
struction of a machine of the character contemplated 
inthe contract, but that the patent which bad been 
secured in relation to the same did not cover that por- 
tion of the machine which did the printing, there was 
a fatal variauce between the allegata and the probata, 
and there was no error in awarding a nonsuit.—KID- 
DER PRESS MFG. Co. Vv. FULTON BAG & COTTON MILLS, 
Ga., 30S. E. Kep. 965. 

84. POWER TO SELL Lanp—Coupled with an Interest. 
—The fact that a power to sell land authorizes the 
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agent to retain a percentage of the purchase money in 
payment for his services does not make it a power 
coupled with an interest, as the interest of the agent is 
only in the proceeds of the land arising from the exe- 
cution of the power.—HALL V. GAMBRILL, U. 8. C.C.» 
D. (W. Va.), 88 Fed. Rep. 703. 


85. PROCESS—Appearance.—‘‘Illegality in the service 
of process by which jurisdiction isto be obtained is 
not waived by the special appearance of defendant to 
move that the service be set aside, nor after such mo- 
tion is denied, by his answering to the merits. Objec- 
tion tothe illegal service is considered as abandoned 
only when the party pleads to the merits inthe first 
instance, without insisting upon the illegality.”— 
MORTGAGE TRUST CO. OF PENNSYLVANIA V. NORRIS, 
Kan., 54 Pac. Rep. 283. 


86. PRINCIPAL AND AGENT—Compensation of Sub- 
agent.—Where a subagent has been appointed without 
authority, and his acts are afterwards ratified, he can 
recover no compensation from the principal, but must 
look to the agent.—HANBACK V. CORRIGAN, Kan., 54 
Pac. Rep. 129. 

87. PUBLIC LanpDs—Cutting Timber—Presumptions.— 
In actions in trover for alleged unlawful cutting of 
timber from the public domain, whenthe defendant 
proves that it had a lawful right, under a grant given 
by act of congress, to enter on public lands adjacent to 
its railroad line, and cut timber therefrom, for certain 
specified purposes, the presumption is that such cut- 
ting was done in accordance with the terms of the act, 
and not contrary thereto.—DENVER, ETC. R. Co. v. 
UNITED STATES, N. Mex., 54 Pac. Rep. 241. 


88. PUBLIC SCHOOLS—Issue of Bonds—Election—Con- 
stitutional Law.—Although when it is in legigiative 
contemplation to authorize a municipal corporation, 
under paragraph 1, § 4, art. 8, of the constitution, to es- 
tablish and maintain public schools by local taxation, 
and also, under paragraph 1, § 7, art. 7,of the con- 
stituticn, to authorize such corporation to incur a debt 
by issuing bonds for the purpose of purchasing school 
property and building school houses, it might be bet- 
ter and more appropriate to provide for separate elec- 
tions as tothese matters, they may be submitted to the 
qualified voters of the town or city at one and the same 
election, if the act passed for this purpose be so framed 
asto accomplish this end.—BRAaND Vv. TOWN OF Law- 
RENCEVILLE, Ga., 30 S, E. Rep. 954. 


89. RAILROAD COMPANY — Construction— Liens for 
Labor.—Sand. & H. Dig. § 6251, providing a lien for 
‘‘every mechanic, builder, artisan, workman, laborer 
or other person who shall do or perform any work or 
labor” ona railroad,does not apply toa contractor 
who does not perform any work or labor personally.— 
LITTLE ROCK, ETC. RY. CO. V. SPENCER, Ark., 47S. W. 
Rep. 196. 

90. RAILROAD COMPANY — Fire — Negligence.—Negli- 
gence in putting the fire in an improper place only, 
and not negligence in failing to extinguish it after it 
has been taken from an engine, is charged by a com- 
plaint alieging that defendants operated an engine on 
premises adjoining plaintiff's; that they, in so operat- 
ing it, neglig mtly took the fire from it, and placed the 
same on the ground in the straw and stubble, and 
thereby, through negligence, permitted the fire so 
taken from the engine to spread and burn over said 
Straw and stubble, and into plaintiff’s field, and 
thereby, through defendants’ negligence, the fire de- 
Stroyed property on plaintiff's premises.—LIEUALLEN 
Vv. MosGROVE, Oreg., 54 Pac. Rep. 200. 

91. RaILROAD ComPaNY—Regulation by State Com- 
missioners.—A provision in an order made by the rail- 
road commissioners of Texas, whereby a certain rail- 
road company “is authorized to refund its own and the 
charges of” a certain other company, under the con- 
dition prescribed by the regulations in force, held to 
be merely permissive, and not to give an absolute right 
to have such charges refunded.—RANDLE V. ABEEL, U. 
- C. C. ot App., Fifth Circuit, 88 Fed. Rep. 710. 








92. REAL ESTATE BROKERS — Agency.—A real estate 
broker obtained an option on lots containing an agree- 
ment that they were to be transferred to the grantee 
or his assigns on payment of the consideration. Held, 
that on the face of the contract the relation of the par- 
ties was that of possible vendor and vendee, and not 

at of principal and agent.—KEENE Vv. DEMELMAN, 
Mass., 51 N. E. Rep. 188. 


93. RECEIVER—Payment of Taxes.—Where a creditor 
petitions forthe appointment of a receiver for an in- 
solvent corporation to protect the property and pay 
the taxes, he cannot afterwards question the validity 
of the payment of such taxes under anorder made 
with his consent.—FirstT NAT. BANK OF JOLIET V. ILLI- 
NOIS STEEL CoO., Ill., 51 N. E. Rep. 200. 


94. REMOVAL OF CausEsS—Separable Controversy.—A 
cause is not removable unless allthe parties on one 
side are citizens of different States from those on the 
other side, or unless there isa separable controversy 
wholly between some of the parties who are citizens 
of different States, in which the question at issue can 
be fully determined between them.— Davis v. CouNTY 
CouRT OF RANDOLPH County, U. 8. C. C., D. (W. Va.)> 
88 Fed. Rep. 705. 


95. REPLEVIN — Pleading.—The complaint in claim 
and delivery,as in replevin, must show right to im- 
mediate possession of the chattels, which it does not 
by alleging that, at acertain time before commence- 
ment of action, plaintiff was the owner and entitled to 
immediate possession, and that defendant “still unluw- 
fully and wrongfully retains the possession.”’"—W. W. 
KIMBALL CO. V. REDFIELD, Oreg., 54 Pac. Rep. 216. 


96. REPLEVIN—Pleading and Proof.—When the plaint- 
iff in a replevin action claims the personal property in 
controversy as sole owner, he must stand or fall on 
that claim, and cannot recover by showing his right to 
a lien.—PARRY MFG. Co. Vv. MyTON, Kan., 54 Pac. Rep. 
291. 

97. SCHOOLS — Teachers—Employment.—Though the 
removal of a school director from the district operates 
as avacation of his office, yet, as far as concerns a 
third party, he will be considered a de facto officer; he 
having assumed and continued to actin the capacity 
of director.—GRKAHAM V. SCHOOL DIST. NO. 69, Oreg., 54 
Pac. Rep. 185. 


98. SLANDER — Pleading.—In an action for damages 
for loss of employment and revocation of a provision 
in the employer’s willin favor of plaintiff, caused by 
the false and malicious statements of defendants to 
the employer, an allegation inthe declaration of a 
conspiracy to effectuate such result is immaterial.— 
May Vv. WOOD, Mass., 51 N. E. Rep. 191. : 


99. STAKEHOLDER—LiabLility for Costs.—An innocent 
stakeholder, without interest ina pending litigation, 
depositing in court, by consent of the judge thereof, 
the full amount he owes, orin his hands, and which 
is the object of dispute between contesting claim- 
ants, the rightfulness of whose claims is the sub- 
ject of the litigation, should be relieved from further 
liability, aud not held for interest and costs subse- 
quently accruing.—LAMBERT V. PENN. Mort. Lire Ins. 
Co. OF PHILADELPAIA, La., 24 South. Rep. 16. 


100. STATUTES — Operation — Collateral Inheritance 
Tax.—Const. art. 4, § 25, subd. 16, prohibiting the legis- 
lature from passing local or special laws releasing or 
extinguishing in whole orin part the liability of any 
corporation or person to the State, is not violated by 
an amendment to the collateral inberitance tax law 
(St. 1897, p. 77, amending Act March 23, 1893), exempt- 
ing from its operation certain classes of corporations 
and relatives, and providing that the exemptions 
should apply to cases arising underthe original act, 
except where taxes had already been paid.—IN RE 
STANFORD'S EstaTE, Cal., 54 Pac. Rep. 259. 

101. SUBROGATION OF INSURER.—When an iusurance 
company has paid a loss under a valid and binding 
policy, said company can, in an action against the 
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person who negligently destroyed such property, be 
subrogated to the rights of the insured in the judg- 
ment rendered against said person, but only in the 
amount which it has paid to the insured.—ATCHISON, 
T. & 8S. F. R. Co. v. NEST, Kan., 54 Pac. Rep. 134. 

102. TAXATION—Stocks.—Railroad stock held by an 
administrator is owned by him, within Rev. St. ch. 39, 
§§ 4,6, giving part of the tax thereon to the town in 
which the stock is owned.—TOWN OF PITTSFIELD V. 
TOWN OF EXETER, N. H., 41 Atl. Rep. 82. 

1038. TRESPASS TO REALTY—Pleading and Proof.—In 
trespass, where land is described as a particular lot, 
without giving metes and bounds, the evidences must 
be confined solely to that lot, and will not include 
trespass on other realty belonging to plaintiff.- BARN- 
HART V. EHRHART, Oreg., 54 Puc. Rep. 195. 


104. TRIaL—Jury — Challenges. — Shannon’s Code, §§ 
4687, 5840, provide that where during trial jurors be- 
come incapacitated through illness,the sheriff shall 
‘*‘summon, instanter, another juror or jurors in his or 
their place or places, who shall, by the direction of the 
court, be sworn, and the trial be commenced de novo.” 
Section 5824 provides that either party to a civil action 
may challenge two jurors peremptorily. Held, that 
the withdrawal of a juror on the trial of a civil cause, 
and the seating of another in his place, does not en- 
large the right of a party to peremptory challenges, 
where he has exhausted thatright on the original 
panel.—BRUCE V. BEALL, Tenn., 47S. W. Rep. 204. 


105. TRIAL — Jury — Challenge.— The formation and 
expression of an opinion are not alone the test of a 
juror’s competency, but the nature of the opinion may 
be inquired into, and, if found to be only a transitory 
inclination of the mind, based upon rumor, newspaper 
statement, general notoriety, etc., the truth of which 
the juror does not inquire into nor judge, it is nota 
disqualifying opinion. To work a disqualification, 
there must be an abiding bias of the mind, caused by 
substantial facts in the case, in the existence of which 
the juror believes— an opinion, upon the merits of the 
case, upon the guilt or innocence of the accused of the 
charge laid in the indictment, upon the evidence sub- 
stanially as expected to be presented on trial.—Hounr- 
LEY V. TERRITORY, Okla., 54 Pac. Rep. 314. 


106. TrustT—Charitable Trusts—Perpetuities.—A deed 
for an expressed consideration of $565 conveyed land 
to trustees of a religious society and their successors, 
forever, as a church lot, in trust that they should 
maintain a house of worship thereon, and allow cer- 
tain ministers to officiute therein. Held, that inas- 
much as the conveyance was for a substantial consid- 
eration, and nota donation, the trust provisions are 
void as creating a perpetuity.—HOLMEKES V. TRUSTEES 
OF WESLEY METH DIST EPISCOPAL CHURCH OF BELLE- 
VILLE, N. J., 41 Atl. Rep. 12. 


107. TrRusT—Resulting Trusts — Parent and Child. — 
Where a son holding the legal title to land in trust for 
his mother exchanged it, with her consent, for other 
lands, and tukes the deed in his own name, he holds 
such other lands on an implied trust forthe use of bis 
mother.—FRANCIS V. CLINK, Vu., 318. E. Rep. 10. 

108. VENDOR AND PURCHASER—Miste2ke as to Quantity. 
—A vendor intended to sell, and the purchaser to buy, 
in gross, land embraced within certain boundaries, de- 
scribed as containing a specified number of acres, 
**more or less,”’ but there was a mutual mistake as to 
quantity, the acreage being about one-third more than 
they supposed. Held, that there being no superior 
knowledge or misrepresentation on the part of the 
purchaser, the vendor could not recover for the excess 
in acreage.—PERRY V. WILLIAMSON, Tenn., 47 S. W. 
Rep. 189. 

109. VENDOR AND PURCHASER—Partition.—Where the 
record title of a vendor, consisting of a decree in par- 
tition, shows that all parties apparently in interest 
had been parties tothe partition suit, the burden of 
proof is on the purchaser to show that some necessary 
partiea were omitted, whereby the title was rendered 





unmarketable.—Day v. KINGSLAND, N. J., 41 Atl. Rep. 


110. VENDOR AND PURCHASER—Sale of Land. - There is 
no surrender of a contract of purchase of land,so as 
to release purchasers from payment of the price, 
where they, on delivering it to one of the vendors, are 
told that the assent of the other is essential to their 
release, and such assent is not given.—GRUNOW yY. 
SALTER, Mich., 76 N. W. Rep. 325. 


111. WATER—Percolating Water—Appropriation. —A 
person may lawfully dig a well on his own land, though 
thereby he destroys the subterranean, undefined, per- 
colating water supplying his neighbor's spring.—Crks- 
CENT MIN. Co. V. SILVER KING MIN. Co., Utah, 54 Pac, 
Rep. 244. 


112. WATER COMPANIES — Contract with Municipal 
Corporation.—A provision in a contract between a 
water company and a municipal corporation that the 
mayor and common council ‘‘shall bave, and do re- 
serve, the right to regulate the water rates charged by 
said parties of the second part, or their assigns,” ex- 
cept that they shall not reduce the same below astated 
price, refers, not to a right of regulation given thecity 
by the contract itself, but toa power which the city 
already had, or which might be conferred by legisla- 
tive action; and, if the city was authorized to make 
the stipulation in respect to minimum rates, neither 
it nor the legislature could thereufter lawfully reduce 
rates below the minimum.—LOS ANGELES CITY WATER 
Co. v. CiTy OF LOS ANGELES, U.S.C. C.,8. D. (Cal.), 
88 Fed. Rep. 720. 

113. WATER COURSES— Appropriation — Priorities. — 
The owner of a mill and an appurtenant water right 
was unable to get wheat to grind, and hence appropri- 
ated a portion of the water of a tributary creek ll 
miles above the mill to irrigate land to be cultivated 
in wheat. Afterwurds he conveyed the land, irrigation 
ditch, and appurtenant water right, without reserva- 
tion, representing that part ofthe lund needed water 
only in dry seasons, and that the water could be sold 
to good advantage; that he owned the water right on 
account of the mijl; that the ditch could be enlarged 
to any size; and that the land would make one of the 
best wheat farms inthe valley. The wheat land did 
not need irrigating in the low season, and prior to that 
season there was an abundance of water for all pur- 
poses. Held, that the grantee’s right was limited to 
the use of water to irrigate land for the growth of 
wheat.- NORTH POWDER MILLING Co. V. COUGHANODR, 
Oreg., 54 Pac. Rep. 223. 

114. WILLS—Specific Legacies—Abatement.—A legacy 
was to be paid on the legatee’s arriving ata certain 
age, and in the event of his death before then, without 
issue, the amount thereof, together with whatever 
other sum he should be entitled to under the will, was 
to be divided between five persons, four of them being 
given specific shares, aggregating less than the legacy, 
and the other the residue. A subsequent clause pro- 
vided that half the residue of testator’s estate should 
be given to the legatee on the same terms as his leg- 
acy. The legutee died without issue, before reaching 
the required age. There was no residue under the 
latter clause, and the estate was insufficient to pay the 
first legacy. Held, that the shares of the contingent 
legatees did not abate equally, but those having spe- 
cific sums given them were entitled to priority, and 
the other took only the remainder.—SYKKSs V. VAN BIB- 
BER, Md., 41 Atl. Rep. 117. 


115. WILLS—Vested Interests — Legacies. — Testator 
gave $10,000 to each of his grandchildren, which was 
to be paid to them as they respectively reached their 
majority; but, in case of the death of any one of them 
before reaching his majority, his share was to go into 
the residue of the estate. Held, that the legacies were 
vested legacies, defeasible on the happening of a con- 
dition, and payable when they ceased to be defeasible. 
—VONDER Horst v. VONDER Horst, Md., 41 Atl. Rep. 
124, 
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